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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant, v. New E Rey Sausage
Conpany, Inc., Respondent; 8 U S.C. 1324a. Proceeding; Case No. 88100080.
Appear ances: For the Conplainant: JOHN B. BARTOS, Esquire

For the Respondent: ALEX JACI NTO, Esquire

Bef or e: ROBERT B. SCHNEI DER, Adninistrative Law Judge

DECI SI ON AND ORDER
I NTRODUCT! ON:

In 1986, after years of public debate, Congress suddenly sunmoned
within itself the conprom sing consensus with which it enacted the
I mmigration Reformand Control Act (" IRCA" '), and thereby enbarked upon
what remmins, under the law s current sunset and reporting provisions,
an experinent in the federal enforcenment of immgration laws in the
United States.

In effect, IRCA initiated a significant departure from previous
immgration |aw practice by requiring that every enployer in the United
States participate in a national effort to “~“control'' the enpl oynent of
aliens, who are, according to the federal government agency (the U. S.
I mm gration and Naturalization Service or "'INS') that is officially
charged with the legal responsibility and resources to nmmke such
determ nations, "‘unauthorized' ' to be enployed in the U S.?

Wt hout a doubt, IRCA though in effect for nore than two years,

remai ns confusing and controversial. See e.q.. GAO Report to Congress,
Immigration Reform °~“Status of |Inplenenting Enployer Sanctions After

Second Year'' (GAQ GGD-89-16) (Novenber 1988).

The regul ati ons define an “~“unauthorized alien'' as an alien who, with respect
to enploynent at a particular tine, is not at that tine either: (1) lawfully admtted
for pernanent residence or (2) authorized to be so enployed by the Inmgration and
Nationality Act or by the Attorney General. 8 C.F.R Section 274a. 1.
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This should not be surprising, however, since the |anguage of |aw,
especially new y-enacted law, nust finally discover its practical neaning
only through the achieved insights that are increnentally revealed in the
of ten protracted process of public deli beration bet ween
variously-interested nenbers of a diverselysituated "~ “comunity of
interpreters.'' If, in our various institutional and non-institutional
roles, we attenpt to interpret and apply IRCA in different ways, we at
| east share the common experience that this new law currently renains,
for all of us, experinental and in constant need of further debate to
clarify the lineanments of required conpliance.

Towards this end, the follow ng Decision and Order interprets and
applies the |anguage of section 1324a of Title 8 of the United States
Code. 2

I . PROCEDURAL HI STCORY:

This proceeding was initiated when INS (" Conplainant'') or “~"INS'
filed a "~ ~Conplaint Regarding Unlawful Enploynent'' (" Conplaint'')
pursuant to Title 8 of the United States Code section 1324a. The
Conmplaint was filed with the Ofice of the Chief Admi nistrative Hearing
Officer (("TOCAHO ') in Falls Church, Virginia, on August 11, 1988, and
i ncorporated by reference a Notice of Intent to Fine (""NIF ') which had
been served upon Respondent, New El Rey Sausage Conpany, Inc., on July
1, 1988.

The charges in the NF included four Counts. Count | contained
factual allegations that Respondent unlawfully continued to enploy an
alien nanmed Martin Conpos-Vasquez (" Vasquez'') knowi ng that he was not
authorized to be enployed in the United States. Count Il contained
factual allegations that Respondent unlawfully continued to enploy an
alien naned Rigoberto Qutierrez-Guznman (" Quznman'') knowi ng that he was
not authorized for em

>The stat ut ory authority for the issuance of this order is found at 8 U.S.C
section 1324a(e)(3)(C). Section 1324a(e)(3)(C provides that the standard of review
will be a preponderance of the evidence. On its face, the statute requires that the
Admi nistrative Law Judge (" "ALJ'') shall issue an order only when there has been a
determ nation that the person or entity named in the conplaint has violated subsection
(a). Such alimtation is not included in the regul ati ons which were promul gated to
provide Rules of Practice and Procedure for section 1324a and section 1324b cases.

See, 28 CF.R Section 68.51. In addition, the statute, on its face al so seens to
limt the ALJ to stating only findings of fact in the issuance of an order. But cf.,
28 C.F.R Section 68.51 which provides in pertinent part:

The decision of the Admi nistrative Law Judge shall include findings of fact and

conclusions of law, with reasons therefor, upon each material issue of fact or

| aw presented on the record. The decisions of the Administrative Law Judge shall

be based on the whole record. It shall be supported by reliable and probative
evi dence.
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ploynent in the United States. Both Counts | and Il were charged pursuant
to 8 U S.C. section 1324a(a)(2) and 8 C.F.R section 274a.3. Count 111
contained factual allegations that Respondent hired an alien naned
Vasquez w thout properly conpleting section 2 of the Enploynent
Eligibility Verification Form (Form 1-9). Count |V contained factual
al | egations that Respondent hired an alien nanmed Guzman without properly
conpl eting section 2 of the Form1-9. Both Counts IIl and IV were charged
pur suant to 8 U S C section 1324a(a) (1) (B) and 8 CFR
274a.2(b) (1) (ii).

A Notice of Hearing was issued by OCAHO on August 29, 1988,
scheduling a hearing in this case for February 28, Mirch 1-2, 1989, in
Los Angel es, California.

Respondent filed an Answer on Septenber 16, 1988, denying the
all egations in the Conplaint and asserting an affirmative defense of good
faith conpliance with the statute and regul ati ons.

On February 24, 1989, Conplainant filed a Motion to Arend Conpl aint.
| denied Conplainant's Mtion on February 27, 1989.

On March 20, 1989, Conplainant filed a post-hearing Second Mbtion
to Anmend Conplaint. Respondent filed a tinely response. In addition,
after granting a Mdtion for Leave to File a Brief Amicus Curiae to the
Mexi can Anerican Legal Defense and Educational Fund (MALDEF), this office
al so recei ved MALDEF' s Qpposition to Conpl ainant's Second Mdtion to Amrend
Conpl aint. After due consideration of all briefs, |I denied Conplainant's
Second Mdtion to Anend Conplaint on April 27, 1989.

Prior to the hearing, on February 9, 1989, Conplainant filed a
Motion for Summary Decision. On February 24, 1989, | issued a Decision
Granting and Denying in Part Conplainant's Mtion for Summary Deci sion.
Specifically, nmy Decision granted Summary Decision on Count [V of
Conpl ai nant's Conpl aint, reserved ruling on Count |1l and deni ed Summary
Deci sion on Counts | and I1I.

A hearing on the nerits was held on February 28, March 1, and March
2, of 1989.

On April 19, 1989, both parties and amicus curiae filed post-hearing
briefs including proposed findings of fact and conclusions of law. In
addi ti on, on the sane date, Conpl ai nant filed a Mtion for
Reconsi deration of Court's Ruling Denying Adnission of Exhibits.

On May 9, 1989, all parties filed post-hearing Reply Briefs there
by conpleting the existing record in this case.
1. STATEMENT OF FACTS:

A proper understanding of this case requires a recitation of the
chronology and nature of conmunicational encounters between [INS
representatives and Respondent.
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Four separate dates are significant in understanding the substance
of these communi cational encounters.

1. March 16, 1988: " Tel ephoni c Educational Visit'

Both parties agree that on March 16, 1988, INS Special Agent Brian
Cecil telephonically communi cated with Respondent. Special Agent (° "SA ')
Cecil testified that the purpose of his phone call was to "~ educate''’
Respondent concerning the nature of its obligations under | RCA

SA Cecil initially asked to speak with conpany owner and executive
officer, M. Laura Balverde Sanchez. Wen he was inforned that Ms.
Sanchez was not avail able, he asked to speak to the next highest officer
in the conpany. Ms. Rosa Melendez, a secretary for Respondent, i nforned
SA Cecil that she was, at that nonent, the next highest officer in the

conpany.

SA Cecil testified that he asked Ms. Melendez if she was fanmiliar
with the provisions of | RCA which requires enployers to hire only United
States citizens or aliens authorized to be enployed in the United States.
He further testified that he asked Ms. Melendez if she was familiar with
the Form|[-9 Enploynent Eligibility Verification process. Even though she
told himthat she was already fanmliar with the provisions under the new

law, SA Cecil testified that he nevertheless went section-by-section
through the 1-9 Form with M. Melendez, and instructed her on the
" proper nechanism for filling it out.'' SA Cecil also testified that

during the call he asked M. Melendez several tines if she had any
guestions concerning | RCA, and that she told himshe had no questions for
hi m

SA Cecil also testified that he infornmed M. Mlendez that
Respondent would receive by certified mail, within a few days of their
t el ephone conversation, a "~ package of information'' from I NS containing
an M 274 Handbook for Enployers, blank 1-9 Forns, and a Notice of
I nspection. SA Cecil also testified that he reviewed with M. Ml endez
the procedure for acknow edging certified mail through return receipt
r equest ed.

Ms. Mel endez, who testified briefly at the hearing, indicated that
SA Cecil told her that INS would be coming to Respondent's place of
busi ness to check enpl oyee fil es.

Ms. Sanchez, the conpany owner and executive officer, testified that
sonetine between March 16, 1988, and April 1, 1988, she received a letter
fromINS (what was apparently the Notice of Inspection) indicating that
they were going to cone to her place of business, check the -9 forns,
and request information regarding the dates of hire and termnation of
her enpl oyees. She also testified that she had a tel ephone conversation
with SA Cecil in which she
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agreed, in her capacity as Respondent's highest-ranking officer, to waive
the three-day notice requirenent for a conpliance inspection

2. April 1, 1988: On-Site Conpliance | nspection

SA Cecil testified that on April 1, 1988, he went to Respondent's
pl ace of business and spoke directly with Ms. Sanchez. The purpose of the
visit was to conduct an inspection of the I-9 forns. SA Cecil testified
that he brought with himwith a copy of the M 274 Enpl oyer's Handbook and
gave it to Respondent.

SA Cecil testified that M. Sanchez, in her capacity as the
hi ghest -ranki ng officer of Respondent's conpany, provided himwth the
-9 fornms and a |list of enployees that had been specified in the Notice
of Inspection letter.

SA Cecil testified that he told Ms. Sanchez that the Notice of
| nspection specified that the list of enployees should include their
dates of hire and dates of termination. He further testified that when
he exam ned the list that Ms. Sanchez had provided him he noticed that
it did not include the dates of ternination of enpl oyees.

SA Cecil also reviewed Respondent's -9 forns. He determ ned that
there were nunerous " “deficiencies'' in the preparation of the forns by
Respondent. Specifically, SA Cecil testified that, with respect to the
-9 formprepared for an enpl oyee naned Vasquez, there was no attestation
of his enploynent eligibility in the United States. See, Exhibit 8. Wth
respect to an enployee naned Quznman, SA Cecil testified that there were
two principal deficiencies. See, Exhibit 9. First, in section 1, the top
portion of the -9 form QGuzman had nmade no attenpt to attest that he was
a person eligible to be enployed in the U S. Second, in section 2 of the
-9 form there was no indication that any officer of Respondent's
conpany had made any attenpt to verify the docunentation of Guznman with
respect to his enploynent eligibility in the U S,

Ms. Sanchez testified that SA Cecil had told her that there were
many "~ deficiencies'' in the preparation of the I-9 forns and that she
was confused as to how, if at all, she could correct these deficiencies.
She testified, that SA Cecil repeatedly told her to refer to the -9
Enpl oyer' s Handbook. She also testified that, prior to April 1, 1988, she
had not received fromINS an |-9 Enpl oyer's Handbook

Sonetinme after April 1, 1988, and before May 25, 1988, SA Cecil
caused a series of conputer checks to be initiated by the Investigations
Branch of the INS Central Index System (" "CIS'). See, Exhibits 10-1, 10-
2, 10-3, 10-4.
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SA Cecil testified that the CI'S has two specific npdes of inquiry.
He testified that the first node of inquiry follows fromthe input of an
alien registration nunber in which the CS wll correlate the alien
regi stration nunber with the person to whomthe nunber was issued or wll
indicate that the nunber has not been issued.® He testified that the
second node of inquiry follows frominputting the nane of a particular
individual into the CS which, in turn, wll <correlate the alien
regi stration nunbers that correspond to that individual

SA Cecil testified that, according to a CI'S check that had been run
under both nodes, nine of the enployees working for Respondent attested
to, ontheir -9 Enploynent Eligibility Forns, alien registration nunbers
that had not been issued or that had been issued to persons wth nanes
ot her than those of Respondent's enpl oyees.

This informati on was conmuni cated to Respondent in a letter fromthe
INS dated May 24, 1988, and signed by M. John Brechtel, the Assistant
District Director for INS Investigations in Los Angeles. See, Exhibit 12.
The May 24, 1988, letter is formally referred to as the INS Notice of
Results of Inspection (" NRI'"").

3. May 25, 1988: On Site Discussion Regarding NRl Letter

On May 25, 1988, SA Cecil went to Respondent's place of business,
presented the NRI letter, and spoke directly with Ms. Sanchez. SA Ceci
testified that the purpose of the visit was to discuss with Respondent
the INS NRI letter.

SA Cecil testified that the NRI letter was prepared for the purpose
of inform ng Respondent that nine of its enployees had subnitted alien
regi stration nunbers that were not verified in the official I NS conputer
checks through CI'S. SA Cecil further testified that since the INS had no
official record verifying these enployees' alien registration nunbers,
it was the official view of INS that these enployees fit into a category
of aliens unauthorized to be enployed in the United States because they
were neither permanent residents nor were they aliens authorized to be
enpl oyed in the U S

SA Cecil testified that, on May 25, 1988, he handed to Ms. Sanchez
a copy of the May 24 NRI Letter, and explained to her itemby-item
par agr aph- by- paragraph, the significance of the letter, the

3The primary function of the alien registration number is to identify all files
relating to the alien, since they ordinarily are carried under the alien registration
nunber. See, Gordon and Mailman, I nmm gration Law and Procedure, rev. ed., vol. 4, at
16-9 (1988).
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significance of the nanes and the INS nunbers, and nost particularly, the
signi ficance of the two concl udi ng paragraphs.

SA Cecil testified that Ms. Sanchez asked hi m many questions about
the letter and that he "~ “did everything in ny power as a human bei ng and
a Special Agent, assunming the two are not nutually contradictory, to help
her conply with the law. "'

Specifically, SA Cecil testified that he told Ms. Sanchez that the
enpl oyees naned on the list did not have valid work authorization. He
war ned her that she was exposing her conpany to possible fines if she did
not accept the credibility of the NRI letter and act on the information
it provided to her. He testified further that he told Ms. Sanchez that
unl ess these workers could provide valid work authorization from INS
they were to be considered unauthorized for enploynent in the United
States. He further testified that he told Ms. Sanchez that the continued
enpl oynent of these workers could result in fine proceedi ngs agai nst her

conpany.

SA Cecil went on to testify that on My 25, 1988, M. Sanchez
apparently refused to believe that the information recorded on official
INS docunents as a result of official INS records checks had greater
substance than the verbal assertions that she had previously obtained
from her enployees, @izman and Vasquez, concerning the genui neness of
their docunents. SA Cecil testified that even though he recogni zed that
Ms. Sanchez did not believe or accept the information that was provided
to her inthe NRI letter fromINS, he nevertheless went through it again,
poi nt -by-point, to make sure that she understood it.

SA Cecil further testified that on May 25, 1988, he al so di scussed
with Ms. Sanchez the question of whether or not she would consent, on
behal f of Respondent, to having INS officers enter the premises to
guestion enployees regarding their imrigration status in the U S. and
eligibility to work. He called this type of a visit by INS officers a
““surveillance’' or ““survey.'' M. Sanchez initially consented to this
proposed "~ “survey'' by INS, but expressed concern that it be carried out
in a nmanner consistent with the need to protect her enployees' safety as
well as preserving the quality control of the conpany's product--
sausages.

Ms. Sanchez testified that, thereafter, she took SA Cecil on a tour
of the plant. She further testified that she asked SA Cecil to schedul e
a specific tinme and date for their proposed surveillance. In a subsequent
tel ephone call, M. Sanchez testified that SA Cecil told her that it was
not INS procedure to schedul e surveillance appointnments. Thereafter, M.
Sanchez, after consulting informally with an attorney on the issue,
resci nded, on behalf of Respondent, her provisional consent to the
proposed surveill ance
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Ms. Sanchez also testified that she recognized that the NRI letter
fromINS raised a "~ “suspicion'' that there was a problem with the work
aut hori zation of the identified enpl oyees, but that she found the letter
to be anbiguous with respect to correcting the problem She testified
that SA Cecil repeatedly told her to refer to her Handbook for Enpl oyers
and that when she conpared a photocopy of Quzman's work authorization
that she maintained in his personnel file with the exenplar in the
Handbook, it appeared genuine to her

After SA Cecil left Respondent's place of business on May 25, 1988,
Ms. Sanchez testified that she directed one of her top enployees, M.
Quadal upe Aguilar, to speak with all of the enployees that were named in
the NRI letter fromINS.

Ms. Aguilar testified that, on My 25, 1988, M. Sanchez directed
her to informthe naned enpl oyees that the conpany had received a letter
from INS indicating that their alien registration nunbers did not
correspond to INS records and that they should tell her whether or not
their nunbers actually belonged to them because it was against the |aw
to be enployed without work authorization. M. Aguilar also testified
that she did actually neet with approximately eight to ten individua
enpl oyees and comuni cated to them Ms. Sanchez' concerns regarding their
eligibility to work in light of the NRI letter fromINS

It was subsequently determined that, of the naned individuals in the
May 24, 1988, NRI letter fromINS, only two were still actually working
for Respondent, Vasquez and Quzman. M. Sanchez testified that she
subsequently net personally with both Vasquez and Guzman, and that both
of themtold her that their work authorization papers were genui ne and
that they were authorized to be working in the U S. She also testified
that she did not actually look at their papers, nor did she ask them
thereafter to bring their actual identity and work authorization
docunents to her, but that she reviewed copies of their docunentation
which she retained in their personnel files and concluded that they
| ooked real and genuine in conparison with the exenplars provided in the
| -9 Handbook

Ms. Sanchez further testified that she did not think that she needed
to ask Vasquez or QGuzman to provide her with any new or different
docunentation to substantiate their clains that they were authorized to
be enployed in the U S She also testified that she did not know what
ot her docunents to ask for to substantiate their eligibility to work and
t hat she believed them when they showed up for work the next day after
bei ng questioned about their status.
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She also testified that she expected that SA Cecil was going to
contact her again after their neeting on May 25, 1988, to clarify what
she could do to correct the situation but that he never did.

4. June 22, 1988: Surveillance and Arrest of Guzman and Sei zure of
Payroll Records

INS agents conducted a "~ “survey'' at Respondent's place of business
on June 22, 1988, pursuant to a District Court Order. See, Exhibit 29
SA Cecil testified that the purpose of the INS “~“surveillance' was to
enter the prem ses, interview Respondent's enployees to determine their
eligibility to be enployed in the U S., and to obtain payroll records.

SA Cecil testified that approximately twenty INS agents assisted in
the surveillance and that he was the |ead agent of the operation. He
further testified that he and his assistant agents entered the prenises
at 8:00 a.m and discovered that Ms. Sanchez was not on the prem ses that
day.

SA Cecil testified that he secured payroll records from the
adm nistrative offices of Respondent, mnmde photocopies of them and
deternm ned through analyzing them that Guzman and Vasquez had been
enpl oyed by Respondent for a substantial period of tine follow ng receipt
of the NRI letter of May 24, 1988. See, Exhibits 20 and 21. SA Cecil
further testified that he al so reviewed Respondent's |1-9 forns and found
themto be identical to the forns that were reviewed on April 1, 1988.

SA Cecil also testified that the payroll and personnel records of
Vasquez indicated that he had been enpl oyed by Respondent until at |east
June 17, 1988.

SA Cecil further testified that INS agents, during the course of
conducting their surveillance, found Guznan to be working on the
prem ses. He testified that INS agents apprehended Guznan and brought him
to the INS building where he was charged with being a deportable alien
See, Exhibit 13. SA Cecil testified that a United States Imrgration
Judge subsequently found, by clear, convincing and unequi vocal evidence,
that Quzman was a deportable alien and granted himthree nonths voluntary
departure. See. Exhibit C 19.

I11. PARTIES RESPECTIVE LEGAL ARGUMENTS SUMVARI ZED

1. Sunmary of Conpl ai nant's Ar gunent

Conpl ai nant charges Respondent with know ngly continuing to enpl oy
two aliens unauthorized to work in the US. (Counts | and Il) and failing
to verify the enploynent eligibility of two of its enployees (Counts II
and 1V).
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Wth respect to the former, and nore serious charge, Conplainant
argues that Respondent, after having spoken with SA Cecil on My 25
concerning the INS NRI letter of May 24, had a duty to make a tinely and
specific inquiry regarding the work authorization status of the charged
al i ens.

Conpl ai nant argues that this asserted duty consists of two aspects.
First, after having received notice of the results of inspection

Conpl ai nant argues that Respondent was "~ “conpelled'' to do nore than
nmerely re-ask charged enployees if their earlier proffered indicia of
wor k aut horization were still valid. Conplainant argues that this duty

to inquire:

means exanining the alien registration nunbers placed at issue by the Service
to confirmthat they are in fact those in use by the suspect enployees. Were the
nunbers match, the enployer nust denand alternative docunentation. Wereas,
however, the enployee's docurments at the tine of initial hire had nerely to be
facially valid to place the enployer in good faith conpliance, these new docunents
must not only be facially valid in the abstract, but in relative terms, they nust
also not conflict with the earlier proffered docunents in ways which suggest fraud.

See, Conplainant's Cosing Brief, at 13-14.

The second prong of the asserted duty to inquire, as urged by
Conpl ainant, pertains to what INS calls Respondent's "~ “obligation to
contact the Service to seek a non-prejudicial enployee survey.'
Conpl ai nant indicates that a survey'' consists of the INS
“interview(ing) enployees and renove(ing) those not authorized for
enpl oynment wi thout sanction to the enployer . . . or negotiate some other
arrangenent designed (to) relieve the dilemm of an enployer who finds
hi meelf or herself unable to satisfactorily resolve the issue of work
aut hori zati on status anong one or nore of his enployees.'' |d.

Conpl ai nant does not cite to any specific authority to support its
argunent asserting a two-prong duty to inquire, nor does it specify what
it means by negotiating "~ “sonme other arrangenent'' to relieve the

“dilenma'' of enployers who are put on notice by INS that there may be
a problemwith the work authorization status of sone of its enpl oyees.

Nevert hel ess, Conpl ai nant argues that Respondent failed to conply
with its duty to inquire because it did not, with respect to the first
step descri bed above, demand alternative docunentation from aliens whose
alien registration nunbers were called into question by INS;, and,
secondly, it did not contact INSto "~"resolve (its) dilemm.'
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2. Summary of Respondent's Argunent

Respondent argues that INS did not properly educate the conpany
regarding its obligations under | RCA. Respondent argues that INS did not
fulfill its obligation to educate because INS did not issue a Citation
before it issued the NIF. In this regard, Respondent concludes that it
was singled out by INS without ever having been educated or properly
war ned about its prospective liabilities under |RCA

Addi tionally, Respondent argues that it did not know ngly continue
to enploy aliens unauthorized to work in the United States Respondent
urges that ~“knowing,'' as used in section 1324a of the statute, requires
a showing of ““certain, absolute know edge.'' Respondent asserts that it
did not have certain, absolute knowl edge that Guznman and Vasquez were
unaut horized to work in the U S. because INS did not unequivocally state
that the workers were unaut horized to work. Moreover, Respondent asserts
that "~ “the conversation between Ms. Sanchez and Agent Cecil did not
result in Respondent's absolute know edge that the two individuals were
unaut hori zed."'

Respondent further argues it acted reasonably by neeting with the
guesti onabl e enpl oyees, asking them about their docunents, and review ng
copi es of their docunents which were retained in the conpany's personne
files.

3. Summary of Anicus' Argunent:

Am cus argues, in support of Respondent, that INS seeks to apply a
continuing-to-enploy charge in a situation that was not intended by
Congress. Amicus cites to a portion of legislative history to argue that
a continuing-to-enploy charge only applies where an alien who was
authorized to work at the tine of hire subsequently | oses such enpl oynent
aut horization "~ “due to a change in non-imrgrant status or when the alien
has fallen out of status for which work permission is authorized.'

In addition, amicus urges that Congress intended a standard of
actual or subjective know edge to prove a "~ “knowing'' violation of |RCA
In support of its contentions, amicus argues that Congress intended to
limt an enployer's inquiry into an enployee's docunents; that a
subj ective standard is consistent with | RCA's graduated penalty structure
for knowi ng violations; that the Handbook for Enployers provides for a
standard of actual knowl edge; that wthout a standard of actua
know edge, there is a greater |iklihood of potentially unlawful
di scri mnati on.

Am cus argues that the INS NRI letter of My 24, 1988, did not
provide requi site know edge to Respondent concerning the enpl oy-
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nment aut horization of the charged alien-enployees. Anicus enphasi zes that

the NRI was not clear but "“~“nerely inforned Respondent of a discrepancy
between INS records and -9 forns.'' In addition, anicus contends that
the NRI was based on information derived ~“from a data base known to be
i naccurate.'' Thus, amcus argues, because of the unreliability of the

i nformati on presented, Respondent cannot be required to rely on it.

Am cus al so argues that Respondent had no duty to inquire further
into the docunents of enployees because 1) it was contrary to
Congressional intent; 2) it was precluded by ~““inpossibility of
performance;'' and, 3) such a duty would violate due process. Am cus, in
furtherance of its due process argunent, gives content to what it
conceives as constituting a mninmum of due process protections in
enpl oyer sanctions cases:

Due process thus requires at a mninumthat INS do a secondary manual check of its
record, share the information fromits files with the enployer, clearly notify the
enpl oyer that an individual is unauthorized to work, and give the enployer and
enpl oyee an opportunity to explain their actions before charging an enployer wth
violations of IRCA. It also requires that enployers not be held to a duty to
investigate further.

Anmi cus al so argues that Respondent acted reasonably by not asking
for additional docunents because 1) the original docunents appeared
facially valid; and, 2) because it did not know what other docunents were
val i d.

Finally, anmicus argues that, in light of “~“the tinmng of this
investigation as well as the failure to issue the * * * citation
* * * a warning is the nost severe penalty appropriate for the
substantive allegations.'
V. ANALYSI S AND DECI SI ON

A. Threshol d | ssues

In nmy reading of the record, | find that the parties are in
substantial agreenent regarding their respective factual representations
in this case. bviously, however, their legal argunments diverge
significantly as to the standards of review and resultant consequences
whi ch they respectively urge ne to consider

At the outset, it seens to ne that there are at |east three
threshold issues which require analysis and review. One threshold issue
is whether Conplainant's decision not to issue a citation for events that
occurred prior to May 31, 1988, was inconsistent with its statutory

obligation, especially as it applies to Counts IIl and IV. A second
threshold issue is whether or not section 1324a(a)(2) was intended to
apply to the type of facts that support Counts | and Il. A
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third threshold i ssue concerns the standard of review that should be used
to decide a " “knowi ng'' violation.

1. Decision Not to Issue a Citation for Counts Ill and |V Was | nconsistent Wth
8 U S.C_Section 1324a(i)(2)

Conplainant INS decided not to issue a citation in this case,
despite a recomrendation from SA Cecil that it do so. (Tr. at 300)

As stated, Respondent asserts that Conplainant should have issued a
citation for the charges that it subsequently brought in the N F.

Compl ai nant argues, in turn, that it was not required to have issued a
citation because it did not "“~“conplete its investigation'' wth respect to
whet her or not Respondent had viol ated sub-section (a) of section 1324a unti
after May 31, 1988, the tolling date of the 12-nmonth first citation period.

Significantly, there is, on this point, a discrepancy between the statutory
and acconpanying regul atory | anguage pertaining to the applicability of citations
in the enforcenment of |RCA's enployer sanctions provisions.

The statute provides, in pertinent part, that the Attorney General shal

issue a citation in the first “~“instance'' (prior to May 31, 1988), in which the
Attorney Ceneral "“has reason to believe that the person or entity may have
vi ol ated sub-section (a).'' See, section 1324a(i)(2) (enphasis added). The
statute further provides that if the Attorney GCeneral issues a citation

indicating that a violation may have occurred, the Attorney Ceneral shal
not conduct any proceeding, nor issue any order, under this section on the basis
of such alleged violation or violations.* Id. (enphasis added)

4The up-shot of this cited provision requires, as | see it, that in cases where
a citation has been issued, INS (as a delegate of the Attorney General) is precluded
fromre-using the factual allegations that served as the basis of the first factual
all egations that served as the basis of the first ““instance'' of violation (as
incorporated into the citation) in any subsequent liability proceeding. In other
words, if INS goes on to issue a NIF, after May 31, 1988, the factual allegations in
the NIF nmust be tenporally distinguishable fromfactual allegations which supported
the initial decision to issue a citation even if they involve otherwi se simlar
subject matter (which is, or may be, indicative of an on-going refusal to renedy a
viol ative situation).

It is clear that such confusion is unlikely to occur for nuch |longer into the
future in that the majority of 1324a cases currently pending are based on
investigations that were initiated after May 31, 1988. Neverthel ess, this confusion
is, inm view, highly relevant to the way in which INS decided to conduct its
investigation and prosecution of the case at hand. Specifically, it is nmy view,
essentially un-argued by the parties, that INS nade a tactical decision not to issue a
citation prior to May 31, 1988, because it knew that if it had, the factual
al l egations that would have supported the issuance of the citation would not have been
useable in "~ “any proceeding''
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Significantly, the regul ations that were drafted by INS and adopt ed
by the Departnent of Justice changes the wording of the statute.
Specifically, the regulations provide, in pertinent part, that if,
“Tafter an investigation,'' INS "~“deternmines'' that a person or entity
““has violated'' section 1324a for the first tinme (prior to My 31,
1988), then INS shall issue a citation. See, 8 C.F. R Section 274a.9(c).

It should be clear that the regulations were drafted in a way that,
under a plain reading, significantly narrows the scope of circunstances
in which INS was required to issue a citation

Coviously, in the case at hand, Conpl ai nant I NS urges an application
of the regul atory | anguage.

| do not agree. It is ny view that insofar as the |anguage of the
regulation is inconsistent with the denocratically chosen | anguage of the
statute, | should apply the statutory |anguage of section 1324a(i)(2)
See, Pacific Gas and Electric Conpany v. United States of Anerica, 664
F.2d 1133, 1136 (9th GCr. 1981). [ "It is clear that “regulations in
order to be valid nust be consistent with the statute under which they
are pronulgated,' United States v. Larinoff, 431 U S. 864, 873, 97 S.C
2151, 2156 (1977), and the “agency's interpretation of the statute cannot
super sede the | anguage chosen by Congress.' Mbhasco Corp. v. Silver, 447
UusS 807, 825, 100 S. Ct. 2486, 2496 (1980). The power of an
adm nistrative officer or agency to admnister a federal statute and "to
prescribe rules and regulations to that end is not the power to nmake | aw
. but the power to adopt regulations to carry into effect the wll
of Congress as expressed by the statute,' and a requlation which operates
to create a rule out of harmony with the statute, is a nmere nullity.'
Manhatten General Equi pment Co. v. Conmi ssioner of Internal Revenue, 297
Us 129, 134, 56 S. . 397, 409 (1936) (enphasis added); Genera
Electric v. Glbert, 429 U S. 125, 140-42, 97 S.C. 401, 410-11 (1976);
Security and Exchange Commi ssion v. Sloan, 436 U S. 103, 98 S.C. 1702
(1978)]; see also, Ranon-Sepulvada v. INS, 863 F.2d 1458, 1461 (9th Gir.
1988) .

I do not reach the conclusion that the INS regulation is
inconsistent with the statute in a stylized or cavalier manner. In ny
view, a combn sense conparison of the |anguage chosen in both texts
reveals that they are clearly inconsistent and can be used by INS, as
here, to serve as the basis for wunacceptably different interpretive
appl i cations which, arguably, have the effect of eviscerating

subsequently pursued. Such a tactical decision, while not an unreasonabl e exercise of
prosecutorial discretion, is not, to nme, an acceptable fulfillnent of its obligation
to comply with the plain | anguage of section 1324a(i)(2).
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| egi slative powers. See. Mhasco Corp. v. Silver, supra. At the very
| east, the regulations, are, in ny view, "~ “out of harnmony'' wth the
statutory |anguage and are, therefore, null and void in this particular
application. See, Pacific Gas., supra.

Therefore, | will apply only the | anguage of section 1324a(i)(2) in
reviewing the question of whether or not INS was under a nandatory
obligation to issue a citation for instances of first violations that it
had reason to believe may have occurred prior to May 31, 1988.

Accordingly, as applied to the facts of this case, it is ny view
that, with respect to Counts | and Il, | find Conplainant's deci sion not
to have issued a citation to be reasonably consistent with the statutory
| anguage in section 1324a(i)(2).

In coming to this conclusion, it is inportant to distinguish between
various stages of Conplainant's investigation and the corresponding
guant um of evidence that would be required to give rise to a ~"reason to
believe'' that a violation “~“may have occurred'' and thus warrant the
i ssuance of a citation. Specifically, | find that prior to May 31, 1988,
Conpl ai nant had " “reason to believe'' that Guzman and Vasquez, the aliens
charged in Counts | and Il of the Conplaint, were unauthorized to work
in the United States. To say this, however, is not the sane as saying
that Conplainant had " “reason to believe,'' at that point (prior to My
31, 1988), that Respondent may have viol ated subsection (a) of section
1324a by knowingly continuing-to-enploy aliens wunauthorized to be
enpl oyed in the United States.

In this regard, | accept Conplainant's argunent regarding its
decision not to issue a citation on the factual allegations pertaining
to Counts | and Il which, while initially being investigated prior to My
31, 1988, were not sufficiently conclusive to warrant any kind of
prosecution or even the inplication of a prosecution, including the
i ssuance of a citation, until after May 31, 1988, when these sane factua
al l egations were developed further by subsequent investigation and,
thereafter, served as the basis for the NI F

Wth respect to Counts IIl and |V, however, it is ny view that a
common sense reading of the record before ne reveal s that Conpl ai nant I NS
was i n possession of sufficient facts, prior to May 31, 1988, to forma

““reasonable belief '' that Respondent "~ “nmmy'' have viol ated sub-section
(a) of section 1324a with regards to the paperwork violations that
subsequently served as the basis for Counts IIl and IV of the N F.

It is ny viewthat INS was in possession of such requisite facts to
formthe basis of a “~“reasonable belief '' that a violation ~"may'' have
occurred because it conducted its "~ conpliance inspection'' on Apri
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1, 1988, and found " nunerous deficiencies'' with Respondent's
record-keeping obligations, including the "~ “deficiencies'' whi ch
subsequently forned the basis of Counts IIl and |IV.

To say that it did not have sufficient facts to formthe basis of
such a " “reasonable belief '' that Respondent "~ “may'' have violated
sub-section (a) of section 1324a prior to May 31, 1988, is, in ny view,
unr easonabl e, and should not be legally affirned by ne.°®

| sinply do not believe that Conplainant INS needed nore tine to
round out its investigation of the paperwork violations in the same way
that it needed nore tine to gather evidence necessary to form a
reasonabl e belief that a knowi ng continui ng-to-enploy violation nmay have

occurred. See, supra.

5n trying to understand nore thoroughly the position of the INS on this issue,

| read, sua sponte, the INS Field Manual for Enployer Sanctions. In a section of the
Field Manual discussing its internal policy regarding citations, the Service
understandably prioritized the allocation of its resources to focus on " significant
cases involving violations of the prohibitions agai nst know ngly enpl oyi ng
unaut hori zed aliens.'' See, INS Field Manual for Enployer Sanctions, at section IIl-E-
2 (UsbDQl Noverrber 1987). Promulgating an internal policy which reasonably prioritized
" knowi ng'' violations apparently resulted in de-enphasizing the inportance of issuing
citations for paperwork violations. 1d. (7. . . citations . . . should be appended to
substantive violations,'' or be issued when " paperwork viol ations are egregious'').
Al though there is cl earl y an inportant and difficult adm nistrative need to allocate
limted resources in an efficient manner, it is not clear that this particular INS
policy is cross-referenced or otherwi se in conpliance with the nandatory | anguage of
the statute regarding the issuance of citations in instances where the Service has

“reason to believe'' that a violation, albeit "“substantive'' or "~ non-substantive,''
may have occurred. Cf. section 1324a(i)(2).

Moreover, the Service, inits Field Manual, also distinguished between initial
conpl i ance inspections and subsequent follow up inspections for which an " enpl oyer
shoul d be given a reasonable tine to correct deficiencies.'' ld. at section |V-B-5.
Despite a close reading, it is nmy viewthat, there is no authority in the statute or
the regulations or, for that matter, the Handbook for Enployers, on what an enpl oyer
who has " “deficient'' 1-9 Forns can do, if anything, to ~“correct'' or reconplete
through re-verification, the ““deficient'' forns. A though the regul ations provide, at
8 C.F.R section 274a.2(b) (vii), that enployers are responsible for re-verifying the
enpl oynent eligibility of an enpl oyee whose enpl oynent documents carry an expiration
date, there are no instructions on how to update the form nor space provided for
updates. In this regard, it is not clear to nme that Respondent was under a

“conprehensible'' legal obligation to have done anything about her -9 forns after it
was initially discovered, at the April 1, 1988, conpliance inspection, that they were
“deficient.'' Thus, the Service policy on "“correcting'' "“deficient'' 1-9 Forns does

not seem to ne, to be based on a legally authoritative textual source (i.e. the
statute or properly consistent inplementing regulations) and therefore should not
serve as a basis for its claiming that it had not “~“conpleted its investigation'' of
Respondent' s paperwork violations prior to the ternmination date of the one- year
citation period on May 31, 1988. Cf. Fuller, L., Mrality of Law, at 63-65 (°

the “inner norality' of lawrequires that it be conmprehensible to those whose conduct
it regulates.'') (1969).
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Therefore, | believe that Conplainant actually had a " “reasonable
belief'' that Respondent "~ “may have violated'' subsection (a)(1)(B) of
section 1324a prior to May 31, 1988, and it is ny view that, accordingly,
INS was under a nmandatory obligation to have issued a citation for the
““deficiencies'' that were later worked up into Counts Ill and IV of the
NIF. See, Gty of BEdnund v. U.S. Departnent of Labor. 749 F.2d 1419, 1421
(9th Cir. 1984)

(7. . . use of the word “shall' indicates a mandatory intent unless a
convincing argunment to the contrary is nade .''); see also, Sierra dub
v. Train, 557 F.2d 485, 489 (5th Cr. 1977).

By failing to issue such a citation, Conplainant violated the plain
neaning and intent of that particular statutory provision. Section
1324a(i) (2).

Accordingly, it is ny view that INS should not, in effect, be
rewarded for mmking what appears to have been a tactical decision to
sidestep its statutory obligation to issue a citation, pursuant to
section 1324a(i)(2), for what subsequently becone the factual basis for
Counts Il and IV of the NIF.

In this regard, | am notw thstanding a nodification of ny earlier
issued Summary Decision on Count |V, going to refuse to permt
Conmplainant to "~ “conduct any proceeding''’ regarding the factua
all egation pertaining to Counts IIl and |V, because | believe that a
citation should have been issued, as SA Cecil apparently recomended, for
those "“deficiencies'' that were discovered prior to May 31, 1988.°

6 am obvi ously aware that such a reconsidered view places ne in the sonewhat
awkward position of nodifying and, in effect, vacating ny earlier Summary Deci sion
regarding Count |V. That | should change ny view on such a question is less indicative
of any inherent susceptibility to inconsistency than it is revealing of the fact that
all of us continue to struggle with the understanding of this new |l aw and the
requirements of its technically various enforcenent tinetables.

Moreover, | mght add, though it is hardly sufficient to say so, that | was not,
in reaching ny decision on this question, especially enlightened by coherent | egal
argunent fromthe parties. In particular, Respondent |unped its vaguel y-argued
citation argunent into a nore generalized argument regarding what it viewed as an INS
failure to properly "““educate.'' Respondent did not nake, at any point in this
proceedi ng, the technically precise argunent that it needed to make in order to
clarify its legal position and how it believed it was harmed by the INS decision not
to have issued a citation. Such an argunent was, unfortunately, only really discovered
and anal yzed after all of the post-hearing briefs had been submtted, obviously |ong
after | had rendered, essentially unguided by the parties, nmy Sunmary Deci si on

regardi ng Count |V. Having understood the case in this newlight, | do not hesitate to
correct ny earlier view by vacating nmy Sumary Deci sion. See, " Decision Ganting and

Denying in Part Conplainant's Mdtion for Sunmary Decision,'' February 24, 1989.
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Counts Il and IV are therefore disni ssed.
2. Adj udi cating Counts | and Il Requires the Application Section
1324a(a) (2)

The core of this case involves charges that Respondent continued to
enploy two aliens ~“knowing'' that they were "~“unauthorized'' to work in
the United States.

Thus, this case involves a continuing to enploy charge, not an
illegal hiring charge. These charges are clearly distinguishable in such
a way that separate |egal analysis may be necessary for deterninations
under both sub-sections (a)(1)(A) and (a)(2).

Respondent, through amicus curiae, argues that a continuing

enpl oynent charge does not apply to the facts of this case. Citing to a
portion of legislative history, Respondent asserts that Congress intended
that the continuing enploynent charge only applies in situations wherein
the ~“enployer has knowl edge that an alien's enploynent becones
unaut hori zed due to a change in non-inm grant status, or that the alien
has fallen out of a status for which work pernmission is authorized . .
' See, HR Rep. No. 682, 99th Cong., 2d Sess., pt. 1 at 57, reprinted

in 1986 U.S. Code Cong. & Ad. News, 5649, 5661. See also. Note, "~ "INS
Enforcenent of the Immigration Reform and Control Act of 1986: Enployer
Sanctions During the Citation Period,'' 37 Catholic Univ L. Rev. 829
(1988).

Notwi t hstandi ng a basic respect for and consideration of |egislative
histories and innovative legal commentaries as sources of fruitfu
interpretive suggestion, | nevertheless find that | disagree with the
view that section 1324a(a)(2) was intended to apply only in the linted
ci rcunstances of an expiration or change in inmmgrant status and/or work
aut hori zati on.

| disagree with this interpretation because | do not think that a

plain reading of the actual |anguage of the statute supports it.
Specifically, the statute's |anguage prohibits the continued enpl oynent
of an alien in the US. "““knowing the alien is (or has becone) an

unaut hori zed alien with respect to such enploynent. (enphasi s added)
In nmy view, a close reading of this Ilanguage reveals that the
par ent hesi zed choice of words ( "or has becone'') may contenplate the
scenari o urged by Respondent in that "~ has becone'' inplies a change or
alteration in status. It is ny view, however, that the use of the word
“Tis,'" before the parenthesis, contenplates a situation in which an
enpl oyer who hired an alien not ““knowing'' at the tine of hire that the
al i en was unaut horized neverthel ess sub-
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sequently comes to know (or, in ny view, reasonably should know) that the
alien is unauthorized.”

3. Standard of Revi ew

a. OCAHO s Position

In the first decided case interpreting the enployer sanctions
provi sions of | RCA the Honorable Adm nistrative Law Judge, Marvin Morse,
held that the statutory use of the word ~ " know ng'' enconpasses " shoul d
have known.'' See, U.S. v. Mester Mnufacturing Co., Case No. 87100001
(OCAHO 1988). Specifically, where the enployer is advised by INS,
verbally or in witing, that an enployee is an unauthorized alien, the
enpl oyer has a duty to make a ~"tinely'' and " “specific'' “Tinquiry.''

Judge Mrse's decision in Mester was affirnmed by the Chief
Adm nistrative Oficer on July 12, 1988 and becane the final agency
deci sion on that date.®

7M/ contextual justification for such a reading is that | believe it nore
realistically permits the applied enforcenent of | RCA consistent with the achi evenent
of publicly debated social goals, not the |least of which is to identify and reduce the
usage of fraudul ent documentation in this society.

Specifically, | find Respondent's reliance on a limted reading of the
legislative history to be unresponsive to renedying the apparently wi de-spread use of
fraudul ently obtained immgration and identification docunents that are utilized by
persons who have no legal status to reside or work in the U S. but who, on the basis
of material msrepresentations of their identity and inmgration status, gain access
to the industrial and agricultural work forces of this country. See, GAO Report,
Inmmigration Reform °“~“Status of |Inplenenting Enployer Sanctions After Second Year,''
Pub. No. B-125051, at 30(1988); See also Schuck, ““Immgration Law and Policy in the
1990's,'" 7 Yale Law and Policy Rev. 1, 13 (1989). That such individuals, using
fraudul ent docunents, have been actually hired by enployers who " “verified ' their
Apparently genuine docunents is not a source of enployer liability. In those
situations, however, wherein an enployer, after having legally hired such an
i ndi vidual (who is, controversial msnonmers notwithstanding, an " “illegal alien'' who
has duped the enpl oyer), subsequently comes to know (or reasonably should know) that
the apparently genuine immgration/work authorizati on docunents proffered by the alien
were in fact fraudul ent, and the enployer continues to enploy such a person, it seens
to ne that the enployer should be Iiable under section 1324a(a)(2).

Such an approach, in nmy view, is necessary to provi de a workabl e enforcenent
authority that is consistent with the achievemrent of the social goals addressed by
IRCA. See also, infra. at footnote 12. At the very least, as stated, these fraudul ent
docunents not be accorded any |egal protection or value whatsoever. If the enployer
comes to ~“know = (or reasonably should know) that any of their enpl oyees have
deceived them by utilizing such docunments to secure enploynment, it is reasonable to
expect that the enployer should " “sanction'' such enpl oyees by term nating them or
el se thensel ves face " “sanctions'' by the federal governnent under |RCA for refusing,
on behal f of the rest of society, to do so.

8 June 23, 1989, as ny decision here was being finalized, the Ninth Grcuit
Court of Appeals decided Mester. See, Mester Manufacturing Conpany v. |nmgra-
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b. Parties' Views

Conplainant INS wurges a constructive knowl edge standard as
articulated by Judge Mrse in Mster and adopted by the Chief
Adm nistrative Hearing Oficer on July 12, 1988. See. U S. v. Mester

supra.

In its Reply Brief, Conplainant argues on behalf of a constructive
know edge standard because "“"it is the position of the Service that
know edge may be inferrred from circunstances that indicate know edge.'
See, Reply Brief, at 2. Conplainant urges that a distinction be nade
between "~ “notice'' and " " know edge.'' See, Shacket v. Philco Aviation,
I nc. 841 F.2d 166, 170 (7th Cir. 1988). Conplainant also urges that
““knowing,'' as used in IRCA is not synonynous with bad faith or evi
purpose or crimnal intent.

Alternatively, Respondent urges an interpretation of °~ know ng,'
as used in IRCA which would require that the governnment prove that an
enpl oyer "~ “had information that the fact of which he or she is alleged

to have known is indeed a certain, absolute fact. See, Respondent's
Brief, at 9. In support of its |legal argunment, Respondent cites to a 1952
Suprene Court case interpreting the use of the word "~ “knowingly'' in a
federal statute dealing with the crinnal conversion of governnment
property. See, Mrrisette v. US. 72 S. C. 240, 342 U S. 246 (1952) (a
case involving a defendant-hunter who was charged with the "~ know ng'
conversion of three tons of "~ “spent casings of sinulated bonbs that were
| eft in heaps exposed to the weather'').

Through ami cus curiae, Respondent also argued that | should adopt
an actual knowl edge standard because: 1) such a standard is appropriate
in light of Congressional concerns to limt the extent of an enployer's
obligation to make inquiry into the prospective enployee's docunents; 2)
it is consistent with the I NS Handbook for Enployers:; 3) it is consistent
with a graduated penalty structure for knowing violations; and, 4) it is
necessary to mininze potential dis-

tion and Naturalization Service, No. 88-7296 slip op. (9th Gr. June 23, 1989). In
affirmng the decision of the Office of the Chief Administrative Hearing Officer, the
Ninth Grcuit concluded, w thout discussion or analysis, that the "~ know edge el enent
was satisfied: Mester had constructive know edge. * * * |d. at 6690. In reaching its
conclusion, the Court was persuaded by a crimnal |aw case which discussed the
so-called ““wllful blindness doctrine.'' See, United States v. Jewell, 532 F. 2d 697
(9th Gr.) (en banc) (deliberate failure to investigate suspicious circunstances

i mputes knowl edge), cert. denied, 426 U.S. 951 (1976). It may seemthat the adoption
of a constructive know edge standard of reviewis now a settled issue in the Ninth
Crcuit, but | nevertheless feel that it is inmportant to try and contribute to a
better public understanding of the | egal reasons and policy considerations that
justify what, in effect, amounts to an extension of the statute to include liability
findings in situations where the enployer " should have known'' or had " “reason to
know. "'
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crimnation effects under IRCA in that enpl oyers who have reason to suspect that
an enployee is unauthorized, but no actual know edge, may prefer to illegally
di scrim nate agai nst them by discharging them?

9Though not determi native of my decision to utilize a constructive know edge
standard of review, each of the points raised by amicus is deserving of brief
response.

First, with respect to Congressional concern to lint docunentary inquiry, it is
clear, froma nmore contextual reading of the legislative history as cited by amcus in
support of its argument, that the House Report is actually tal king about docunentary
inquiry in the context of the verification requirenent:

In other words, if the verification procedure is followed, the |anguage is
intended to nake clear that there is no requirenent that an enpl oyer request
addi tional docunentation or that an enpl oyee produce additional docunentation.
The “reasonable nman' (sic) standard is to be used in inplementing this
provision. * * *'' H R Rep. No. 99-682, pt. 1, supra, at 62, 1986 U.S. Cong &
Ad. News at 5666. (enphasis added)

According to the plain | anguage of the House Report, it seens clear to nme that
Congress intended that the requirenents of the verification procedure be fulfilled
(which, it should be noted, they were not in the case at hand), in a way that would be
reasonably non-intrusive to both the enployee and the enpl oyer. Mreover, there is
nothing in this portion of the House Report or, for that matter, in any other part of
the legislative history which indicates that Congress intended to bootstrap its
concerns to foster a reasonably non-intrusive verification procedure into an actual
know edge standard to adjudicate alleged hiring, recruiting, referring, or
conti nui ng-to-enpl oy violations.

Second, amicus clains that the I NS Handbook for Enployers provides that "“the
gover nnent nust show that the enployer had actual know edge of the illegal status of
the enpl oyee.'' The portion of the Handbook which amicus cites to in support of this
cl ai m provi des:

Q What happens if | do everything the new |l aw requires and INS di scovers
that one of mny enployees is not actually authorized to work?

A Unl ess the governnment can show that you had actual know edge of the
illegal status of the enployee, you will have an affirnative defense
agai nst the inposition of enployer sanctions penalties if you have done
the foll ow ng things:

-- had enpl oyees fill out their part of the I-9 when they started to
wor k;

-- checked the required docunents (they should be genuine and relate
to the individual);

-- properly conpleted the |-9;
-- retained the Formfor the specified tine; and
-- presented the Form upon Request to an |INS or Departnent of Labor

officer. * * *'' | NS Handbook for Enployers, at 9.
I do not agree with the interpretation that is urged by amicus of this passage
in the INS Handbook. It is clear to nme that this passage is better understood as

standing for the proposition that, even if the enployer has the benefit of an
affirmati ve defense by virtue of having properly conplied with the verification
procedures (which, as stated, is clearly not the case in the instant proceeding), INS
can still meet its burden of proof to denpnstrate a “~“knowing'' violation if it can
prove that the enployer had actual know edge. It stretches the imaginati on beyond
belief to posit a scenario whereby INS would be advertising in its Handbook a standard
of
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c. My View

It is clear that there has been, up until now, a w de spectrum of suggested
views on the neaning of "~ “knowing'' as used in IRCA and that traditional sources
of interpretive clarification, i.e., the statutory |anguage itself, its
acconpanying | egislative history and the inplenenting regulations finalized by
the Department of Justice, do not helpfully delineate the conceptual reach or
practical consequences of such an inportant but consistently elusive word.

In this regard, those of us who are faced with follow ng (enployers),
enforcing (INS), and authoritatively interpreting (adm nistrative and judi ci al
adjudicators) this newlaw are, to a | arge extent interdependent, especially at
the outset of the |aw s devel opment, on the various articulations that arise from
an on-goi ng public deliberation regarding the suggested nmeaning to be given the

| anguage of the statute and regulations. See e.q., Popkin, " The Coll aborative
Model of Statutory Interpretation,'' 61 Univ.So.Cal. L. Rev. 541 (1988).
Towards this end, | have, after considering current trends in |egal

schol arshi p!® as well as review ng nore phil osophical discussions of the ways
in which social know edge is inter-subjectively constructed and comuni cat ed, **
come to the view that there is no

adj udi cative review requiring a showi ng of actual know edge as a pre-condition for
liability. Mreover, and perhaps nost significantly, it seenms clear to me that a plain
readi ng of section 1324a(a)(3) indicates that the affirnmative defense to which
Respondent is referring does not, in fact, apply to situations involving a charge of
conti nui ng-to-enpl oy under section 1324a(a)(2).

Third, amicus cites to the Modern Penal Code interpretation of “~“knowing'' to
support its view that an actual know edge standard shoul d be adopted because it is
nore consistent with a graduated penalty structure.

It is ny viewthat the Modern Penal Code is not in any way hel pful to
interpreting the use of the word ~“knowing'' as it is used in I RCA and applied by
adm nistrative law judges to civil liability proceedings.

Moreover, it is nmy initial viewthat, in terns of an enployer's understandabl e
concerns regarding the potentiality of crimnal liability, the statutory |anguage in
IRCA that will be nost relevantly applicable, if it gets to that |evel of
prosecutorial enforcement, are the words " “pattern or practice'' of violations. See,
section 1324a(f)(1).

Though | naintain a broad interest in all aspects of IRCA ny limted mandate is
the adj udication of specifically civil proceedings, and | interpret “~“knowing'' within
that horizon. Fourth, | agree with amicus that it is essential to try to anticipate
any possible sources of illegal discrimnation that may unexpectedly result from
enforcement of enployer sanctions provisions. | do not believe, however, that such a
concern necessitates, at this point, the adoption of an actual know edge standard.

10see e.g., Shapiro, Who Guards the Guardi ans? (1988) pp. 1-36; Note,
" " Expandi ng the Legal Vocabul ary: The Chal |l enge Posed by the Deconstruction and
Defense of Law,'' 95 Yale L.J. 969 (1986).

llgee e.g., H Gadaner, Truth and Method, at 235-74 (1988); Habermas,
Conmuni cation and the Evolution of Society (1979).
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“bright-line” test for pronulgating and applying a standard to
determine, in a practical way, a ~“knowing'' state of mind as would be
necessary to nmake a finding of " “actual know edge.'' Mbreover, after
carefully considering an "~ ~actual know edge'' standard as urged by a
si zabl e community of defense-nminded interpreters, | have decided to
adopt and apply a constructive know edge standard of revi ew because:
(1) nost inportantly, such an approach is consistent with that already
wor ked t hrough by Judge Morse, adopted by OCAHO and affirned by the
Ninth Grcuit and | view such consistency as providing a hel pfu
congeal i ng of the energing neaning of ~“knowing'' as used in cases

al l eging violations of section 1324a(a)(2); (2) the publicly

del i berated social goals underlying | RCA are nore flexibly and
substantially addressed by commonly reasonable efforts to apply a
constructive know edge standard; *?and, (3) there

12Speaki ng generally, the purpose of enployer sanctions provisions, as | see it,
is to engage the cooperative conpliance of all enployers in approximating the
denocratically identified social value of fostering a society in which all persons who
aspire to pernmanent residency in the U S. becorme, as soon as possible, legally
recogni zed nenbers of our national community in a way that is formally authorized by
the agency entrusted with the official responsibility to adninister such recognition,
the U.S. Immgration and Naturalization Service.

Beneath the technicalities of |RCA's statutory | anguage and adninistrative
inmplenentation, there is, | believe, the societal aspiration to achieve a comon
social good by formally recognizing the |l egal status of mllions of heretofore
mar gi nal i zed persons in a way that admts and confers upon themtheir entitlenents to
institutional accessibility and econom c opportunities. Concurrent with the
affirmative " “legalization'' of such persons, |IRCA also clearly promul gated a
historical need to enforce traditional inmmgration | aw standards of orderly adnission
to and residency in the United States.

Towards this end, enployers are asked, indeed obligated, to participate in the
organi zed reformation of a nationw de | abor pool conposed of persons who share equal
I egal recognition as menbers of a national community in which they have
responsibilities and duties owed as well as entitlenments that inhere to themby virtue
of their acknow edged status as | eqgal residents of the United States.

Thus, it is nmy viewthat IRCA's effort to achieve the desired social good of
encour agi ng common | egal nenbership in the industrial and agricultural work forces of
Anerican society, as well as discouragi ng unequal |egal statuses that have, in a
historically tragic way, provided opportunists with the possibility of coercively
exploiting the human rights of those " undocumented'' workers who were afforded only a
m ni num of | egal protection and re-dress, justifies the utilization of a statutory
construction of ““knowing'' that is based on a nore workabl e constructive know edge
standard. Such an approach will, in my view, prove nore practically applicable in the
authoritative enforcement of sanctions against recal citrant enployers who choose not
to participate, in a reasonable manner, in this on-going experinment enbarked upon by
Congress in 1986.

Accordingly, the degree to which enployers actually conply, or at |east

reasonably attenpt in good faith to conmply, with the provisions in IRCA is the degree
to which their understandabl e concerns regardi ng bureaucratic intrusiveness into
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are, in ny view, fruitful |egal analogies to be drawn from previ ous case
law i nterpreting reasonably conparable statutes which, in other contexts,
included simlar wuses of the word "~“knowing'' to address legally
percei ved social problens that were existing at that tine.

Wth respect to this latter point, one such case interpreted a
statute pronulgated to prohibit the ““knowing'' hire and enploynent of
nm nors under the age of sixteen in the manufacturing and production of
materials that were the subject of federal governnent contracts. See
United States v. Craddock-Terry Shoe Corp., 84 F. Supp. 842 (WD. Va.
1948), affirmed, 178 F.2d 760 (4th Cr. 1949).

The statute, referred to as the Wal sh-Healy Act of June 30, 1936,
was, at that tine, codified at 41 U S.C A sections 35 to 45. It required
that in any contract made by an agency or instrunentality of the U S. for
manuf acture or furnishing of materials, supplies and equiprment in any
anount exceedi ng $10, 000, there shall be included anongst other things
the stipulation that no nale person under sixteen years of age wll be
enpl oyed in the manufacture or production of the articles. The statute
further provided, at section 36 of Title 41, that any breach of the
stipulation ““shall render the party responsible therefor liable to the
United States for |iquidated damages in the sum of $10 per day for each
mal e person under sixteen years of age knowingly enployed in the
perfornmance of the contract.'' (enphasis added)

their business affairs will be nminimzed. Alternatively, those enployers who choose
not to participate reasonably in the social and legal effort to re-formulate and newy
constitute the citizenship status of U S. enployees shall face appropriate sanctions.
See generally, Select Comm ssion on Inmmgration and Refugee Policy, "~ The Final Report
and Recommendations of the Sel ect Commi ssion on Inmgration and Refugee Policy to the
Congress and the President of the United States,'' U.S. Inmmgration Policy and the
National Interest (Washington, D.C., 1981), pp. 41-42; Keely, “~“The Failure of United
States Inmmigration Policy,'" in Corneilus and Montoya, eds., Anerica's New Imrgration
Law. Origins, Rationales, and Potential Consequences, Mnograph Series, 11 (Center for

U S. Mexican Studies: La Jolla, Ca.) (1983); Colloquium Panel 1V, ""Inplenentation
and I npact of the Immgration Reformand Control Act of 1986: Wo Carries the Burden
of the Bill,'" 16 NYU R L. & Soc. Change 109 (1988); Harwood, In Liberty's Shadow
(1986), pp. 20-22; cf., M Lovell, ""Building a More Rational, Enforceable Immgration
Policy: Europe's Lessons for Anerica,'' in US. Imrigration in the 1980s: Reapprai sal

and Reform ed. by D. Sinctox (Westview Press 1988); and cf.., International Labor
Organi zati on Convention 143 " Concerning Mgration in Abusive Conditions and the
Pronmotion of Cpportunity and Treatnment of Mgrant Workers,'' Article 6 (1975) (which,

in pertinent part, calls for the provision in national laws or regulations ~°. . . for
the effective detection of the illegal enploynent of mgrant workers and for the
definition and the application of admnistrative, civil, and penal sanctions.''
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In Craddock-Terry, the District Court was asked to resolve a
conplaint in which the "~ “defendant'' had " " know ngly'' enployed 25 minors
under the age of sixteen for a total of 2305 days.

The initial “~“examiner'' (the nodern day equivalent to the adm nistrative
| aw judge) in the case nmade a deternination that there was insufficient
evi dence to sustain the charges of violation of the Wal sh-Healy Act with
respect to twenty of the mnors, but that the charges were sustained with
respect to five of them See, U S. v. Craddock-Terry Shoe Corporation,

supra.

In a thoroughly witten opinion, the District Court reviewed the
exam ner's decision, as approved by the agency "~ “Adnministrator'' and
supported by a preponderance of the evidence, to apply a "~ ~constructive
know edge'' standard to the adjudication of Wil sh-Healy Act cl ai ns.

In reviewing the exanminer's findings that the m nors were know ngly
enpl oyed, the District Court explicitly acknow edged that:

The findings of the exam ner are not based on proof that the defendant had actual
and affirmative know edge that these enployees were under 16 years of age. H's
report, in fact, inpliedly absolves it of such know edge. He concl uded, however,
that the defendant nade no real effort to ascertain the enployee's ages; that it
avoi ded making inquiries which would have disclosed that they were under age; and
that it ignored and failed to nmake any investigation of facts and circunstances
which were such as to put it on notice that the enpl oyees were under sixteen. In
other words, the examner found that while each of these boys at the tinme of
enpl oynent, stated his age as over sixteen, there were various circunstances which
shoul d have caused, and did cause, the defendant to suspect these statenments to be
untrue; and that defendant, thus put on notice, avoided naking any further inquiry
whi ch woul d have disclosed the truth. The examiner terns this to be "constructive'
know edge.'' 1d. at 846-47. (enphasis added)

After substantially criticizing the exaniner for unduly enphasizing
the "~ appearance of the enployees as he observed it at the hearing'' and
the degree to which this visual observation furnished the weight of
evi dence supporting the examiner's findings against the defendant, the
District Court goes on to affirm the utilization of a constructive
know edge standard as the basis for nmking deterninations regarding
liability, under the Wil sh-Healy Act of 1936, for know ngly enploying
m nors:

The issue here is whether the defendant, when it enpl oyed these boys, had know edge
that they were under age. |t may be readily conceded that a nere denial of such
know edge woul d not suffice to absolve the enployer in cases such as this. If there
existed facts and circunstances which should have inpressed the enployer wth
know edge or should have aroused sound reasons for doubt which dictated further
inquiry he could not ignore these and take refuge in the excuse that he did not
“know.' Nor would the practice of lightly accepting the statenments of enployees
thenselves . . . without firner proof, seem a sound one for an enployer who was
careful to observe the law. But the statute does not prescribe nethods or
formalities which the enployer nust use to insure that he will hire only those of
t he
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permitted age. It provides only that he shall not “knowingly' hire anyone
under age. |d. at 851. (enphasis added)

Interestingly, the District Court utilized the constructive
know edge standard to reverse the liability findings of the exam ner. In
addition to criticizing the examner for inproperly enphasizing his own

vi sual observations of enployees as a basis for nmaking liability
deterninations against the enployer, the Court was also persuaded by
credible evidence that the defendant had a "~“fixed practice'' of
inquiring as to the ages of all applicants for enploynent and causing
them to sign fornms in which their ages were stated. |d. O further

persuasi ve support to the District Court in reaching its decision, was
evi dence indicating that:

There is testinony not denied that on several occasions, including one now in
guestion, the defendant. after receiving information that the enployees were in
fact under age, investigated such cases and discharged the enpl oyee when this was
found to be true. This would indicate a good faith intention . . . to deny the
knowi ng enpl oyment of such persons. 1d., at 851-52. (enphasis added)

| have discussed and cited to this case at |length because | believe
that the statutory schene of the 1936 Walsh-Healy Act's prohibition
against the "~ “knowing'' enploynent of minors unauthorized to work on
governnment contracts is anal ogous to the 1986 | RCA' s prohi bition agai nst
the ~“knowi ng'' enploynent of aliens unauthorized to work in the United
States. Insofar as these statutes may be usefully, if not strictly,
conparable, it is ny viewthat case law interpreting the earlier statute,
t hough cl early non-bindi ng, may neverthel ess provide hel pful herneneutic
insights into the scope of the word " “knowing'' and thereby serve as
further justification for the adoption of a constructive know edge
standard in anal ogous civil liability proceedi ngs under |RCA 3

8see, also. United States v. Sweet Briar. 92 F.Supp. 777, 780 (WD. S.C. 1950)
(a case also interpreting the sane provision of the Wil sh-Healy Public Contract Act
hol ding that " "a person has reason to know when he has such infornmation as would | ead
a person exercising reasonable care to acquire know edge of the fact in question or to
infer its existence.''). It should also be noted that Congress statutorily defined the
word "~ knowingly'' in the 1972 Consuner Product Safety Act, as codified at 15 U S.C
sections 2051, et seq. Under section 19 of the Act (15 U S.C. section 2068), the
manuf acture, distribution, or sale of hazardous products not in conformty with safety
standards is prohibited. Parties " “knowingly'' in violation of section 2068 may be
subject to civil penalties. Section 2069(d) provides that “~“the term knowi ngly' neans
(1) the having of actual know edge, or (2) the presuned having of know edge deened to
be possessed by a reasonable man who acts in the circunstances, including know edge
obt ai nabl e upon the exercise of due care to ascertain the truth of representations."'’
See, Consurer Product Safety Act, section 20(d), 15 U.S.C section 2069(d). (enphasis
added)
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|

Applving a Constructive Know edge Standard to Counts | and 11 of
this Case

1. No Showi ng of Actual Know edge, |-263 I nadm ssible

As summari zed, the relevant, non-di puted facts which are necessary
to adjudicate Counts | and Il are: both Vasquez and Quznman (partially)
conpleted 1-9 fornms and were hired after Novenber 6, 1986; on My 25,
1988, INS told Respondent that the alien registration nunbers that
Vasquez and Quzrman had used to attest to their eligibility to work in the
United States were found to pertain to other individuals or there was no
record of those nunbers ever having been issued; on My 25, 1988, INS
al so told Respondent, in witing and verbally, that unless Vasquez and
Guzman could provide valid enploynent authorization fromINS, they were
to be considered aliens unauthorized to work in the U S.; on June 22,
1988, INS conducted a "~ “survey'' at Respondent's place of business,
arrested Guznman, and seized conpany payroll records; thereafter, INS
determ ned, from an analysis of the payroll records, that Respondent had
continued to enmploy Vasquez until at |east June 17, 1988, and had
continued to enploy Guzman until at least June 22, 1988; thereafter,
Conpl ai nant INS charged Respondent with know ngly continuing to enploy
two aliens unauthorized to be enployed in the U S.

In nmy view, nothing in the existing record indicates that Respondent
possessed actual know edge that Guzman and Vasquez were unauthorized to
work in the U S,

The only thing that even approximated such a showing of actual
know edge was the attenpt, by Conplainant, to introduce into evidence,
a sworn statenment attributed to Guzman and taken at the time of his
arrest, on June 22, 1988, by INS agents in the form of the 1-263C. At
hearing, and on a subsequently filed Mdtion to Reconsider, | denied the
adm ssibility of this sworn statenent on the grounds that it was | acking
sufficient indicia of reliability and its introduction into evidence
woul d have been fundanentally unfair to Respondent. See, Order Granting
in Part and Denying in Part

Speaking nore generally, it is also worth noting that |egal encycl opedia and
dictionary definitions all nention that ~“knowing'' may inply nere information or
belief, rather than exact know edge; it nmay include both actual and constructive
know edge. See e.qg., Corpus Juris Secundum volune 51, at 535; Black's Law Dictionary,
at 784.

415



1 OCAHO 66

Conpl ai nant's Post-Hearing Mtion for Adnission of Exhibits (OCAHO Case
No. 88100080) (June 21, 1989).%

2. Respondent Should Have Known That Charged Aliens Wre
Unaut hori zed For Conti nued Enpl oynent

It is ny view, as discussed at |ength above, that a deternination
of whether or not an enployer has "~ “knowingly'' continued to enploy an
alien who is not authorized to work in the United States in violation of
8 U S.C section 1324a(a)(2) can be proven by showing actual or
constructive know edge of the alien-enployee's immgration status and/or
eligibility to be enployed in the United States. An enployer shall be
deenmed to have constructive know edge if it has reason to know that the
enpl oyee was unauthorized to work in the United States. An enpl oyer shal
be deened to have reason to know that an enployee is not authorized to
work in the United States if it can be shown by a preponderance of the
evi dence that the enployer was in possession of such information as would
| ead a person exercising reasonable care to acquire know edge of the fact
in question (i.e. whether or not the alien-enployee is authorized to
work) or to infer, on the basis of reliable warnings, that such
officially questioned enployees are not, in fact, authorized to be
enpl oyed in the United States.

14as recorded on Form 1-263C, Guzman told the INS that he had inforned a
representative of Respondent, at the tinme of hire, that he was an illegal alien. See,
Exhibit C 14 at p. 4 (what appears to be question 26). Guznman's statements in this
regard were flatly contradicted by the sworn statenments of Respondent's agent, Ms.
Agui l ar, who, contrary to Guznan, appeared and testified at hearing. See, Record at
479.

At the hearing, | refused to admit the sworn statenent into evidence because |
felt that it was un-exenpted hearsay and | acking sufficient indicia of reliability.

After the hearing, | encouraged Conplainant to file a Motion to Reconsider with
a supporting Menorandum of Points and Authorities. On April 9, 1989, Conplainant filed
its Motion to Reconsider.

After due consideration of Conplainant's |legal argunents, | denied its Mtion to
Reconsi der the adm ssibility of the sworn statement because | felt that it was |acking
proper indicia of reliability. In reaching this conclusion, | considered the

possibility of Guznan's bias, the circunstances of his arrest, the fact that his sworn
statement was directly contradicted by the testinmony of a witness for Respondent and
was not independently corroborated by any other evidence, his unavailability at the
hearing, and his otherw se questionable credibility concerning previous statenments
pertaining to his immgration status. See, 28 C.F.R section 68.38(b); see also,

Cal houn v. Bailar, 626 F.2d 145 (9th Cr. 1980). | also found that the introduction of
GQuzman's sworn statenent woul d have been fundarmentally unfair to Respondent primarily
because the statement contained highly incrimnating assertions and there was no
opportunity to cross-exam ne himor otherw se observe his deneanor.
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Thus, for the purpose of deciding the issue of liability regarding
the charges contained in Counts | and |Il, this case cones down to what
informati on Respondent actually possessed concerning the factual
al | egations that Vasquez and Guzman were aliens unauthorized to work and
what, in light of such information and pursuant to exercising reasonabl e
care, it should have "~ "known'' and/or done to reasonably conply with its
obl i gati ons under section 1324a.

The record shows that the basis of Respondent's information
concerning the factual allegations that subsequently supported the
charges in Counts | and |l derives from only two sources. First,
Respondent's informati on concerning the work authorization of Vasquez and
Guzman was originally derived from the aliens' own representations.
Second, Respondent's information concerning the immigration status and
work authorization of Vasquez and Guzman was subsequently and
alternatively derived fromits communi cati onal exchanges with I NS

The relevant substance of Respondent's comrunicational exchanges
with the two aliens occurred at separate tines. On at least two
occasi ons, Vasquez and Quzman told Respondent that they were authorized
to work in the United States. They clearly represented thenselves as
authorized to work at the tinme that they were hired which, no one
di sputes, was subsequent to Novenber 6, 1986. They al so re-asserted that
they were work authorized when Ms. Sanchez questioned them on or about
May 25, 1988, subsequent to the time that INS presented her with the My
24, 1988, NRI letter

Respondent has never contended that Vasquez or Guzman were actually
authorized to work in the United States. In fact, it clearly appears that
they were not, and, accordingly, that they lied to Respondent, on at
| east these two occasions, by falsely misrepresenting thensel ves as being
work authorized. The issue, however, is not whether Vasquez and Guznan
were actually authorized to work or not, but whether Respondent had
reason to know that they were lying to it and, accordingly, that they
were not authorized to be enployed in the United States. |ndependent of
any other information, M. Sanchez said that she had no reason not to
beli eve Vasquez and Guzman because they were "~ honest people'' and
because they showed up for work the day after she had questioned them
““about their papers.'

Of  course, the other source of information which Respondent
possessed concerning the work authorization status of Vasquez and Guznman
was the I NS.

As stated, the relevant substance of Respondent's comrunicationa

exchanges wth [INS occurred on My 25, 1988. There are two
di sti ngui shabl e indicia of what was comruni cated to Respond-
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ent. First, there is the NRl letter dated May 24, 1988. See, Exhibit C
12. Second, there is the person-to-person exchange between INS SA Cecil
and Respondent's CEO, Ms. Sanchez.

In order to understand the significance of these comunicati onal
exchanges between Respondent and INS, and whether or not they were
sufficient to inform Respondent that it had, as an enpl oyer, exercising
reasonable care to conply with I RCA, an obligation to acquire know edge
of the fact in question (i.e. whether or not the alien-enployee was
unaut horized) or to infer its existence, four questions suggest
t hensel ves:

(1) What information did INS actually provide to the enployer to warrant this
addi tional obligation?

(2) What did the enployer understand regarding the informati on provided by |NS?
(3) Was the enployer's understanding of the | NS-based information reasonabl e?
(4) Assuning that the enployer was adequately inforned, what did the enployer

actually do to acquire know edge of the fact in question and were these actions,
if any, reasonabl e?*®

Applied here, it is clear that, first of all, as stated above, INS

Bt s my view that this analytic approach is consistent with the view

expressed by Judge Mdrse in Mester that an enployer has a duty to make a "~ “tinely and
specific inquiry'' when the INS has "~ “advised'' the enployer, verbally or in witing,
that an enployee is an alien unauthorized to work in the United States. Wat | am
trying to enphasize here, however, is that the application of a constructive know edge
standard can only be ultinmately justified by recogni zing and anal yzing the
inter-subjective reciprocity of a process which requires that INS properly and
thoroughly provide to enployers the requisite information upon which to base the
additionally inmposed " “duty to make a tinely and specific inquiry.'' It is not enough,
especially in light of potentially problenmatic discrimnatory aspects associated with
the attenpts to apply and enforce this new |l aw, to expect enployers to undertake an
obligation to acquire know edge of an alien's officially questioned work authorization
status, wi thout analyzing the content of the information by which INS comunicated to
the enpl oyer the probability that there was good reason to suspect that an

al i en-enpl oyee had fraudulently ““attested'' that they were authorized to work in the
United States. | enphasize this because enployers are, after all, in the business of
generating an econony, and nust, to an extraordi nary extent, depend on the

adm nistrative reliability of INSto serve as an infornative counterpoint in those

i nstances when their own enpl oyees, for whatever reasons, lie to them In this regard,
it is ny intention to scrutinize the comunicational capacities that are displayed by
both the enmployer and INS, and to assess, in light of these particularized capacities,
what accountability they owe to each other under IRCA's provisions. In particular, |
stress here that the comunicative action of the INS should be focused on providing
sufficient infornation to the enployer in a clearly expressed way that is oriented
towards reaching a mutual understanding of an initially unclear situation (unclear
because it is difficult, though not inpossible, to discern that, in all likelihood,
the alien enployees have, in this particular situation, verbally and/or wth
docunents, nisrepresented to both the enployer and the INS, their immigration status
and enpl oyment authorization) in order to achi eve the necessary goal of coordinating

I RCA's enforcenent action through persuasive conpliance.
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provi ded Respondent with two distinguishable but interrelated sources of
information, one witten, the NRl letter and the other verbal, SA Cecil's
on-site visit on May 25, 1988.

The NRI letter provides in pertinent part:

This letter is to informyou that, according to the records of the United States
Imm gration and Naturalization Service, the alien registration cards submitted to
you were found to pertain to other individuals, or there was no record of the alien
registration nunber being issued. Unless these individuals can provide valid
enpl oynment authorization from the United States Inmigration and Naturalization
Service, they are to be considered unauthorized aliens, and are therefore not
aut horized to be enployed in the United States. Their continued enploynment could
result in fine proceedings. See Exhibit C 12. (enphasis added)

SA Cecil's testinony about what he told Ms. Sanchez on the norning
of May 25, 1988, which | find to be highly credible, is even nore
unequi vocal regarding Respondent's basis of information concerning the
wor k aut hori zati on of Vasquez and Guznman

Your people on this list do not have valid enploynent authorization. You are
exposi ng your conpany to potential fines by not accepting the credibility of this
letter and acting on the information that you've got here . . . I'mtelling you .

that unl ess these individuals can provide a valid enploynment authorization from
the US. Immgration and Naturalization Service, they are to be considered
unaut horized aliens and are therefore not authorized to be enployed in the US.
Their continued enpl oyment could result in fine proceedings . . . See, Tr. at 170-
71 (enphasi s added).

The record indicates that Respondent, through Ms. Sanchez, a person
who studied linguistics during her university years, interpreted the NRI

letter ““literally'' and "~ “inpressionistically'' in the subjunctive,
finding it "~“vague,'' not "“direct'' or "“specific'' enough, not ""in
plain folk English'' for " "business-people'' to understand, See Tr. at

674 (beginning at line 19-686 (ending at |ine 14).

At the hearing, | permitted Ms. Sanchez to read into the record her
interpretation of the NRI letter. See, Tr. at 676-678. The record reveals
that as she read the NRI letter, | pernitted her to interlineate each

sentence with what she represented was her interpretation of the letter's
nmeani ng. Significantly, when she read the sentence in the NR letter
which stated: ““They are to be considered unauthorized aliens and are
therefore not authorized to be enployed in the United States''--Ms.
Sanchez made no attenpt to interpret this sentence in the subjunctive or
in any otherw se anmbi guous manner. 1d., at 678 (lines 22-24). In fact,
she passed right over this sentence and nmade no comment on it at all. [d.

Simlarly, M. Sanchez, at no point in her lengthy testinony
di sputed that SA Cecil had verbally told her point blank during their
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neeting on the norning of May 25, 1988, that the persons naned in the NRI
letter were unauthorized to work in the U S. 1

Rat her, the disparity in the testinobny given by these two key
wi tnesses as to what was said between them on May 25, 1988, relates not
to whet her Respondent had sufficient information to strongly suggest that
the identified workers were unauthorized for enploynent in the U S., but
to an apparent difference in enphasis with respect to what Respondent
expected to be told to do to "“correct'' such a probl em

In this regard, however, it is crucial, in ny view, to distinguish
between the obligation of the Service to provide enployers, (in the form
of, for exanple, the Notice of Results of Inspection letter), wth
reliable and reasonably clear information regarding the inmmgration
status and/or work authorization of enployees, and what this particul ar
Respondent apparently expected that the Service should do in "~“getting
back to'' it to ““direct'' it on how to "~ “correct'' the problens
identified in the NRI letter

It is ny view that Respondent's effort to interpret anbiguously or
subjunctively Conplainant's witten and verbal efforts to notify it of
a definitely suspected problemwith the alien registration nunbers of its
enpl oyees is not reasonable and should not serve as the basis for its
argunent that it is not |liable because INS did not provide it with actua
know edge of their status. As Conplainant indicates in its Reply Brief,
such a position confuses “"notice'' and "~ know edge'’

"Notice' and “know edge' are not synonyns; when one says of a person that

he was “on notice' of a fact, one may nean just that he shoul d have known,

not that he did know See, Shacket v. Philko Aviation, Inc, 841 F.2d 166,

170 (7th Cir. 1988).

®\breover, her somewhat vague efforts to challenge the reliability and/or
accuracy of the conputer-generated data which served as the basis of Conplainant's
official calling into question the enpl oyees' alien registration nunbers was not, to
me, persuasive. Nothing in the existing record convinces nme in any way that INS did
not actually conduct an accurate records check in this particular case, and
Respondent, as stated above, never contested that the aliens were not, in fact, in
possession of valid alien registration nunbers or that the specific check of the alien
regi stration nunbers supplied by Vasquez and Guznan in this case was, in any way,
conducted inproperly. Respondent's vague efforts to challenge the reliability of the
Central |ndex Systemwas apparently intended only to indicate that since there was the
possibility of computer error, then she could not have actually "~ known'' whether or
not the information contained in the letters was correct. The nere possibility that
such computer error could be made should not be used in any way to excul pate an
enpl oyer in a situation in which there has been no showi ng what soever that such a
m stake was actually made. Cf. GAO Report, Inmmigration Reform " Federal Progranms Show
Progress in Inplenmenting Alien Verification Systens'' (No. GAQ HRD 89-62)
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It is ny view that, taken separately, and certainly when taken
together, the INS NR letter dated My 24, 1988, and the on-site
person-to-person verbal warning by SA Cecil on May 25, 1988, put into the
possession of Respondent sufficiently reliable information whereby
Respondent, exercising reasonabl e care, should have acquired sone further
know edge of the fact in question (i.e. regarding the work authorization
of the officially questioned enployees) or inferred that such enpl oyees,
i ncluding Vasgez and Quznman, were in fact unauthorized to work in the
United States.

Having nmade this determination, | turn to the fourth question
outlined above, and ask what Respondent did to acquire know edge of the
wor k aut hori zation status of Vasquez and Guznan

The record shows that the actions whi ch Respondent took with respect
to acquiring knowl edge of the work authorization status Vasquez and
Guzman can be sunmarized as foll ows:

1. On May 25, 1988, after SA Cecil departed the premnises, M.
Sanchez told her production supervisor, Quadalupe Aguilar, to neet with
t he individual enployees identified in the NRI letter and tell themthat
she had received a letter from ““Immigration'' stating that their
““cards'' did not match with the nunbers they had at Inmmigration and if
they didn't have "“good cards'' they couldn't work there any nore but
that if their cards were ““good'' then, "“fine.'' See, Tr. at 548; see
also, Tr. at 478.

2. Ms. Aguilar testified that, on behalf of Respondent, she spoke
tothe "“eight or ten'' nen identified on a list of names provided to her
by Ms. Sanchez.! See. Tr. at 470. Ms. Aguilar testified that she told
the nmen what M. Sanchez had told her to say about the letter from

““Immigration.'' Her testinobny was sonmewhat conflictual as to what, if
anything, the nmen said to her in response. They either said nothing to
her (ld. at 469) or they said to her: "Wy do you want to know the
nunbers? Those are ours.'' 1d. at 474.

3. After speaking with a group of nen which apparently included
Vasquez and Quznman, and relaying to them what M. Sanchez told her to
tell themabout the letter from “Immigration,'' M. Aguilar

YThere appears to be a minor, but not untroubling factual discrepancy with
respect to whom Ms. Aguilar actually spoke to on May 25, 1988, whether these
individuals were actually the sane nmen as those listed on the NRI letter, whether or
not they were, at that nmonent in time actually working for Respondent, and when they
st opped working for Respondent. According to the testinony of Ms. Sanchez, her
Accounting Department told her that only two nen on the list, Vasquez and Guzman, were
still enployed by Respondent and possibly a third man named Edgar. Tr. at 548. In
contrast, Ms. Aguilar testified that, of the ““eight or ten'' nen that she spoke to
that day, all of them except two, Vasquez and Guzman, "~ “did not cone back'' to work
for Respondent after she spoke with them Cf. Tr. at 469.
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told Ms. Sanchez that the nen had said nothing to her about their
““cards.'' Ms. Sanchez testified that in response to this information
fromMs. Aguilar, she replied ""OK'"' [d. at 550.

4, Thereafter, apparently on the sane day, Ms. Sanchez net directly
with Vasquez and QGuzman. She net with them in the privacy of her
conference roomand told them in Spanish, about the letter fromINS. She
testified that she showed the two of themthe letter, their nanes, and
their alien registration nunbers as printed in the letter. See, Tr. at
551. She testified that they told her that their " “papers'' belonged to
them |d. She testified that she did not doubt them because they were
" “honest people.'' Tr. at 685. Mreover, she did not doubt Vasquez and
Quzman because they came to work the next day after she spoke with them
Id. at 681.

5. Thereafter, apparently on that sane day, Ms. Sanchez pulled the
personnel files of Vasquez and Guzman, and conpared the 1-9 Forns that
the two nen had partially filled out at the tinme of hire with the NRI
letter and the exenplar in the |1-9 Handbook for Enployers. The record is
not clear whether Ms. Sanchez was doing this to deternine if there was
a way to "~ “correct'' the ““deficiencies'' in the filling out of the -9
forms or if she was doing this pursuant to apparent adnonitions from SA
Cecil concerning the use of fraudul ent docunents. See. Tr. at 716. What
is clear is that, despite the NRl letter and SA Cecil's My 25, 1988
statenents to her, Respondent concluded, after conparing the photocopies
of Vasquez's and Quznman's docunents which she retained in their
respective personnel files with the exenplar in the Handbook, that their

docunents "l ooked (consistent with what they represented to her at the
time of hire and on May 25, 1988, when she spoke with them about the
matter) real and genuine to ne.'' Tr. at 621. Cf. Tr. at 672-673,

especially lines 7-14).

Havi ng reached such a conclusion, the record does not show that
Respondent did anything further with respect to acquiring know edge of
whet her or not Vasquez and Guznman were authorized to be enployed in the
United States.

In fact, Respondent testified that she did not do anything else
because she did not know what else to do and she expected that SA Ceci
was going to get back to her to tell her what to do. Tr. at 654-55.

I do not have any reason to doubt the credibility of M. Sanchez
regardi ng what actions she took after May 25, 1988, to acquire know edge
of whether or not Vasquez and Guzman were aut horized to work in the U S.
Moreover, | am as a matter of discretion, cognizant of the fact that
there has been, in the slow evolution of |IRCA no small anmount of
confusi on anongst all parties who are
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struggling to apply, enforce, and conply with the |egal obligations of
this new law, and that this confusion has been especially difficult to
sort out for enployers, and nost especially difficult for enpl oyers who,
for whatever reasons, nmke decisions wthout the assistance of |egal
counsel. | am al so cognizant of the fact that, in this particular case

SA Cecil apparently represented to Respondent that he would " “get back
to her'' after May 25, 1988, and, in fact, he never did. | take further
notice of the frustration experienced by Respondent upon discovering that
the 800-nunber that SA Cecil furnished her with was not, in fact, a
functioning phone nunber. ! Finally, | am sonewhat synpathetic to
Respondent's confusion over how to use the generically-wrded Handbook
for Enployers to respond to INS warnings that her enployees were
unaut hori zed to work in the United States. In fact, SA Cecil's literalist
adnonitions notwithstanding, | do not, after several close readings,
under stand how the Handbook is specifically directive to an enployer's
efforts to determine howto respond to an official warning regarding the
““knowi ng'' continued enploynent of aliens officially suspected of being
unaut hori zed for enploynent in the United States.

Having said all of this, however, it is nevertheless ny view that
Respondent did not act reasonably in her attenpt to acquire know edge of
whet her or not Vasquez and Guznman were, as the INS officially said they
were, aliens unauthorized for enploynent in the U S

In terns of the fornulation applied by Judge Mdrse in Mester, her
“Tinquiry'' may have been "Ctinely,'' but it was not, in ny view,
reasonably "~ “specific.'

According to the record, Respondent did not. between May 25, 1988,
and June 22, 1988:

1. Ask Vasquez and/or Guzman to show any docunents verifying their
wor k aut hori zati on;

2. Contact a lawyer to seek |egal counsel about what the conpany
shoul d do concerning the |legal status of Vasquez and Guzman; Cf.. Tr. at
654 (wherein she testified that she told Vasquez and Guzman that "~ we
have very good attorneys that will go up and bat for you if you feel that

t hese are your genui ne docunents.'').

3. Attenpt to re-contact INS after May 25, 1988; and

8t shoul d be cl early stated, however, that this apparent confusion over the
800- nunber is nmore than set off by the fact the NRI letter contained a functioning
local phone number which Respondent actually used to speak with SA Cecil's supervisor
on May 25, 1988.
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4, Attenpt to direct Vasquez and Guznan to obtain work authorization from
INS consistent with what | interpret to be the clear statenents to
that effect as contained in the NR letter and the verbal statenents
of SA Cecil on May 25, 1988.

It is this latter point, in particular, that | find nost
unreasonable. It is ny viewthat the NRI letter and SA Cecil's statenents
unequi vocal ly state, separately and in the context of each other, that
Vasquez and Quznman are aliens unauthorized to work unl ess they get proper
enpl oynent authorization from INS. In particular, SA Cecil's enphatic
war ni ngs concerning Respondent's obligations under |RCA, reasonably
inmply, though they do not expressly state, that Vasquez and Guzman nust
obtain and present sone other trustworthy indicia of work authorization
besides that which has already been officially called into question by
INS. That the alien registration nunbers of such enployees have been
officially called into question is not, in itself, unequivocally
concl usive that the enployees are actually unauthorized workers, but it
does raise such a strong inference that an enpl oyer exercising reasonabl e
care must do nore than nerely ask the alien enployees thenselves if their
T papers'' belong to them See. Craddock-Terry, supra. |In other words
taken together, the INS NRI letter and SA Cecil's verbal warnings gave
rise to a rebuttable presunption that these workers were, in fact, not
authorized to be enployed in the United States. This presunption was
never, in the case at hand, substantially rebutted by Respondent because,
while continuing to enploy the officially questioned alien-enployees, it
failed, in ny view, to act reasonably to acquire know edge of whether
such suspected workers were authorized to be enployed in the United
St at es.

In this regard, it is ny viewthat an enpl oyer exercising reasonabl e
care to acquire know edge of the fact in question and to conply with its
new obligations under |IRCA, would have insisted that the officially
guestioned enployees obtain from INS and thereafter present to the
enpl oyer sone other officially corroborated indicia of the alien's
aut horization to be enployed in the United States, and that until such
official authorization was shown, such enployees would not, at |[east
tenmporarily, be allowed to work.

Thus, it is ny suggested view that the nost appropriately reasonable
action for Respondent to have taken would have been to suspend the
guestioned workers for a relatively brief and specified period of tine
on the condition that they, in effect, put their "“attestations'' to the
fire by voluntarily going to INS, wth or wthout attorneys, and
attenpting to apply for an official confirmation of their verifiable
eligibility to be enployed in the United States.
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If, within that brief and specified period of tine, its enployees
refused to go to the INS to apply for such confirmation of their work
aut hori zation, it is nmy view that Respondent would have had to have
conclusively inferred that they did not, in fact, have proper work
aut horization and that they should therefore be terninated from further
enpl oynent .

| think that what really happened after May 25, 1988, is that both
INS and Respondent becane nobre preoccupied with the "~ “survey'' or
so-called "“raid' on Respondent's prem ses, and that reasonable efforts
to remedy or otherwise attend to the legal situation of the workers
specifically identified in the NRI letter were secondarily ignored.?
That Respondent sought |egal counsel, on My 25, 1988, regarding her
under st andabl e concerns about whether or not she should consent to the
impending "~ “raid'' is entirely

Y¥inits closi ng Brief, Conplainant INS asserts that "~ "the second aspect of the
duty of inquiry relates to the obligation to contact the Service to seek a
non- prej udi ci al enpl oyee survey or negotiate sone other arrangenent designed to
relieve the dilemm of an enployer who finds hinself or herself unable to
satisfactorily resolve the issue of work authorization status anobng one or nore of the
enpl oyees.'' dosing Brief at 14 (enphasis added). In ny view, Conplainant has
correctly stated that an enployer is in a “dilemma'' when INS has officially
questioned the status of one of its workers. It also seens clear to nme that,
consistent with what | have said above, the enployer does have an obligation to
attenpt in good faith to ~"negotiate'' an "“arrangenent'' to "“relieve'' its
“dilemma.'t It is far fromclear to nme, however, that the enployer has an obligation
to seek out or otherw se consent to a “survey'' or “‘raid ' or ““factory sweep''
prior to having been given an opportunity to "~ “negotiate sone other arrangenent.''’
Conpl ai nant offers no legal authority for this argument. It appears to nme that in the
case at hand, INS prioritized the " “survey-raid ' significantly higher than any
attenpt to " negotiate sone other arrangenent'' and that, accordingly, on June 22,

1988, twenty agents were, in the words of SA Cecil, " “deployed' ' at the premni ses of
Respondent's place of business. It is at |east arguable that INS, by prioritizing
“‘raids'' inits enforcement of IRCA, instead of a nore "“service''-oriented attenpt

to " negotiate sone other arrangenent, (i.e. for exanple, such as opening a special
““wi ndow ' whose specific function would be to conduct "“verification'' checks on

al i ens whose work authorization has been called into question) is contributing to a
nore acrinoniously adversarial climate which, in nmy view, will prove counterproductive
to the long-termeffort to enhance persuasive conpliance with section 1324a and
section 1324b. Hopefully, sonme of these tensions will be resolved with the

promul gati on of cooperative policies through the auspices of the INS Ofice of

Enpl oyer and Labor Rel ations and the devel opment of its prograns, including the
““Legal ly Authorized Wrker Programi' and the " Tel ephone Verification Program'' the
latter of which would apparently permt enployers to obtain tel ephonic notification of
the status of an alien enployee. See, Frye and Kl asko, Enployers' Inmigration

Conpl i ance Guide, section 4A.02, at 4A-3, ft.nt.10 (May 1989) (" "INS has stopped
respondi ng to enployer's routine requests for verifications of enploynent status
pursuant to a settlenent agreenent reached in Salinas-Pena V. INS, Cv86-1033-DA (D.
Ore. March 15, 1988). However, INS may still respond in specific cases in which

enpl oyers have articul abl e reasons to believe that docunents presented by a particul ar
enpl oyee may not be bona fide.'').
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reasonabl e. What is |ess understandable is why she did not, at the sane
time, also seek appropriate |egal assistance on what to do about the
wor kers whose enploynent eligibility had been officially questioned in
writing and verbally by INS It is clear that such a decision is
i ndi cative that Respondent did not take INS warnings about unauthorized
workers as seriously as she took |INS statenents regarding the
un-scheduled "“raid'' of her conpany's prenises.

In the end, what | find to be nost unreasonabl e, however, is not so
clearly an issue of "~ ~know edge'' per se as it is Respondent's apparently
determ ned intent not to acknow edge the official authority of INS to
guestion its enploynent practices. In ny view, Respondent coul d have and
shoul d have nade a nore reasonable effort to acknowl edge INS authority
by seeking in good faith to acquire sone additionally independent and
nore " “specific'' corroboration of Vasquez' and Quzman's obviously
sel f-serving representations that they were eligible to work in the
United States. In this regard, after being informatively warned by INS
that the alien registration nunbers presented by its alien-enployees did
not correspond to official INS records, Respondent should have
acknow edged the authority of the INS, by presuming or inferring that the
enpl oyees were unaut horized to work in the United States unless or unti
it could, through the exercise of reasonable care, acquire know edge of
their enpl oynent authorization and thereby rebut the initial presunption

Si nce Respondent continued to enploy Vasquez and Guznman after My
25, 1988, when it had reason to know they were aliens unauthorized to
work in the United States, | conclude that Respondent is liable for
Counts | and Il of the Conpl aint.

V. Renedi es

Since | have found that Respondent continued to enploy aliens naned
Vasquez and GQuzman in the United States, knowi ng they were or had becone
unaut horized aliens with respect to such enploynent in violation of 8
U S.C. 1324a(a)(2), assessnent of civil noney penalties and a cease and
desist order are required as a matter of law. Section 1324a(e)(4)(A) (i)
calls for an assessment of not |ess than $250.00 nor nore than $2, 000. 00
per unauthorized alien with respect to whoma violation has occurred. The
Conplainant, in its NIF, seeks a civil nonetary penalty of $500.00 for
Count | and $750.00 for Count I1.

Although the statute sets out specific factors for a fact finder to

consider in assessing civil penalties for paperwork violations, neither
the statute nor the regul ations provide any gui dance in deter-
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m ning what factors the fact finder should consider in deternining the
anmount of penalty for violating section 1324a(a)(2). It is ny view that
in determining an appropriate civil penalty in this case, | should
consider the anobunt of penalty asserted by INS in its Conplaint and
whet her or not that anount is reasonable based upon the circunstanti al
reasons that Respondent gave for continuing to enploy aliens whom the
Service had identified as being unauthorized to be enployed in the United
St at es.

| find that the ampunt of penalty requested by Conplainant in the
Nl F for Counts | and Il is reasonable because: (1) it is less than half
the maxi mum anount which could be assessed; (2) the length of tine
Respondent continued to enploy Vasquez and Quznman after My 25, 1988,
justified a fine in excess of the mninmum (3) Respondent's decision to
continue to enploy Vasquez and Guznman unduly credited their statenents
that they were authorized to work and, in effect, ignored specific
directives, both orally and in witing, from INS that Respondent needed
to obtain from these enployees sone other indicia verifying that they
were authorized to work in the United States.

Conpl ai nant has further requested in its Conplaint that | direct
Respondent to conply with section 1324a(b) with respect to individuals
hired (or recruited or referred for enploynent for a fee) during a period
of three years. | do not find that it is appropriate in this case to
exerci se ny di scretionary authority pur suant to 8 U S C
1324a(e)(4) (B)(i) and require Respondent to conply with the requirenents
of sub-section (b) because | am confident, based upon the record in this
case, that Respondent will nake every effort henceforth to fully conply
with the | aw

ULTI MATE FI NDI NGS, CONCLUSI ONS, AND CRDER

I have considered the pleadings, testinmony, evidence, nenoranda,
briefs, argunents, proposed findings of fact and conclusions of |aw
submtted by the parties. Accordingly, and in addition to the findings
and conclusions already nentioned, | nmake the follow ng determnations,
findings of fact, and concl usions of |aw

A. Counts | and 11.

1. To fulfill its obligations under section 1324a(a)(2) of Title 8
of the United States Code, Respondent is required, after having been
properly informed by INS of a reasonably suspected use of fraudul ent
docunments by enployees hired after Novenber 6, 1986, to exercise
reasonable due care to acquire knowledge of the identification,
imm gration status and work authorization of the specifically naned
enpl oyees.
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2. Upon showi ng that a proper notice of a reasonably suspected use
of fraudul ent docunents by an enployee is conmunicated by INS to an
enployer, in either a witten or verbal form a rebuttable presunption
arises that all alien enployees nanmed in the notice are aliens
unaut hori zed to be enployed in the United States.

3. Respondent was properly informed in witing and verbally by INS
and shoul d have rebuttably presumed, that its enpl oyees naned Vasquez and
Guzman had used identification docunents containing alien registration
nunbers that did not correspond to official INS records, and that unless
t hese enpl oyees obtai ned enpl oynent authorization fromINS they were to
be considered unauthorized for enploynent in the United States.

4. Respondent did not act reasonably to rebut this presunption by
exercising due care to acquire knowedge of the identification,
i mmgration status, and work authorization of Vasquez and Guznan. It was
not reasonable for Respondent to have nerely asked and solely relied on
the self-serving statements of the officially-questioned aliens
t hensel ves.

5. Upon receiving proper notice that an enployee is or nmay be an
unaut horized alien, an enployer who exercises reasonable care should
acquire know edge of the fact in question by tenporarily suspending the
guestioned enpl oyee on the condition that he or she obtain fromINS, and
present to the enployer, confirmation of their authorization to be
enployed in the United States. If the enployer does not acquire know edge
of the questioned enpl oyee's authorization to be enployed in the United
States, the enployer after a reasonable period of tinme should
conclusively infer that the alien enployee is unauthorized for enpl oynent
in the United States, and such an enployee should, thereafter, be
i mediately termnated fromfurther enploynent.

6. By not substantially rebutting the presunption that arose as a
result of being properly inforned by INS that Vasquez and Guznman were
aliens unauthorized to be enployed in the United States, Respondent had
reason to know that Vasquez and Guzman were unaut horized to be enpl oyed
inthe United States.

7. Respondent continued to enploy Vasquez for at |east 22 cal endar
days and Guzman for at |east 27 cal endar days after having been inforned
by INS on My 25, 1988, that these enployees were to be considered
unaut hori zed to be enployed in the United States.

8. | determine, upon the preponderance of the evidence, that
Respondent violated Title 8 U S.C. 1324a(a)(2), by continuing to enpl oy
in the United States Martin Canpos-Vasquez knowing himto be, or to have
becone, an unauthorized alien with respect to his

428



1 OCAHO 66

enpl oynent by Respondent during a period of tine which ended on or about
June 22, 1988.

9. | determine, upon the preponderance of the evidence, that
Respondent violated Title 8 U S.C. 1324a(a)(2), by continuing to enpl oy
in the United States Rigoberto Gutierrez-Qizman knowing himto be, or to
have becone, an unauthorized alien with respect to his enploynent by
Respondent during a period of tinme which ended on or about June 22, 1988.

10. That the civil noney penalty, assessed at $500.00 for Count |

and $750.00 for Count 11, for a total assessnent to be paid by Respondent
of $1250.00, is just and reasonabl e.
11. That Respondent shall cease and desist from violating the

prohibitions against hiring, recruiting, referring or continuing to
enpl oy unaut horized aliens, in violation of 8 U S.C. .1324a (a)(1) (A and

(a)(2).

B. Counts Ill and 1V
1. In order for a regulation inplenenting IRCA to be valid, its
| anguage nust be consistent with the | anguage of Title 8 section 1324a.

2. Insofar as the language of 8 C F.R section 274A.9(c) is not
consistent with the |anguage of 8 U S.C. section 1324a(i)(2), no weight
shal | be accorded to the regul ation because it is not valid.

3. The effective dates of enforcenment tinetables, including the
12-nonth First Ctation Period, are set out in the statute at section
1324a(i) of Title 8 of the United States Code.

4. The tolling date of the 12-Month First Citation Period was My
31, 1988.

5. Conplainant INS conducted a conpliance inspection of Respondent
prior to May 31, 1988, and determ ned that, anongst ot her
““deficiencies,'' Respondent had failed to properly conplete Section 2
(" " Enployer Review and Verification'') on the Enployment Eligibility
Verification Forns (Forns 1-9) of Vasquez (Count I1l11) and Guznman (Count

V).

6. Conplainant had reason to believe that Respondent nmy have
vi ol ated subsection (a) prior to May 31, 1988 with respect to the Forns
| -9 of Vasquez and Guzman.

7. Conplainant, pursuant to 8 U S C section 1324a(i)(2), had a
mandatory duty prior to May 31, 1988, to issue a citation in instances
where it had reason to believe that a violation may have occurred and
further, not to conduct any subsequent proceeding on the basis of such
al | eged violation or violations.

8. Conplainant did not issue a citation to Respondent even though
Conpl ai nant had reason to believe that Respondent may
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have violated subsection (a) prior to May 31, 1988 in that Respondent,
as of April 1, 1988, had failed to properly conplete section 2 of the
Fornms 1-9 for Vasquez and Guznan.

9. Since Conplainant did not issue a citation in an instance where
it had a statutory obligation to have done so, it shall not be pernitted
to conduct any further proceeding on the basis of the alleged violations
that were subsequently set forth in Counts Ill and IV for which it should
have i ssued the citation.

10. Counts Il and IV are di sm ssed.

Accordingly, pursuant to 8 U S. C section 1324a(e)(6) and as
provided in 28 CF. R section 68.52, this decision and order shall becone
the final decision and order of the Attorney General unless within thirty
(30) days from the date of this date the Chief Admi nistrative Hearing
Oficer shall have nodified it or vacated it.

SO ORDERED: This 7th day of July, 1989, at San Diego, California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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